10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES

e e e e e e e ol Lo ix
DEPARTMENT OF HEALTH AND
HUMAN SERVI CES, ET AL.,
Petitioners : No. 11-398
V.
FLORI DA, ET AL.
e e e e e el oo

Washi ngton, D.C.

Tuesday, March 27, 2012

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 10:00 a.m
APPEARANCES:

DONALD B. VERRILLI, JR., ESQ, Solicitor General,
Department of Justice, Washington, D.C.; on behalf of
Petitioners.

PAUL D. CLEMENT, ESQ., Washington, D.C.; on behalf of
Respondents Florida, et al.

M CHAEL A. CARVIN, ESQ. , Washington, D.C.; on behalf of

Respondents NFIB, et al.

1

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CONTENTS

ORAL ARGUMENT OF PAGE
DONALD B. VERRILLI, JR., ESQ

On behalf of the Petitioners 3
ORAL ARGUMENT OF
PAUL D. CLEMENT, ESQ

On behalf of the Respondents Florida, et al. 54
ORAL ARGUMENT OF
M CHAEL A. CARVI N, ESQ

On behalf of the Respondents NFIB, et al. 81
REBUTTAL ARGUMENT OF
DONALD B. VERRILLI, JR., ESQ

On behal f of the Petitioners 108

2

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

PROCEEDI NGS
(10: 00 a. m)

CHI EF JUSTI CE ROBERTS: We will continue
argunment this norning in Case 11-398, the Departnent of
Heal t h and Human Services v. Florida.

General Verrilli.

ORAL ARGUMENT OF DONALD B. VERRILLI, JR.
ON BEHALF OF THE PETI TI ONERS

GENERAL VERRI LLI: M. Chief Justice, and
may it please the Court:

The Affordable Care Act addresses a
fundament al and enduring problemin our health care
system and our econony. Insurance has beconme the
predom nant neans of paying for heal{h care in this
country. Insurance has beconme the predon nant neans of
paying for health care in this country. For nost
Anmeri cans, for nore than 80 percent of Americans, the
i nsurance system does provide effective access. Excuse
me.

But for nore than 40 mllion Americans who
do not have access to health insurance either through
t heir enpl oyer or through governnent prograns such as
Medi care or Medicaid, the system does not work. Those
i ndi vi dual s nust resort to the individual market, and
t hat mar ket does not provide affordable health
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i nsurance. It does not do so because it -- because the
mul tibillion dollar subsidies that are avail able for
the -- the enployer narket are not available in the

I ndi vidual market. It does not do so because ERI SA and

HI PAA regul ations that preclude -- that preclude

di scrim nati on agai nst people based on their medical

hi story do not apply in the individual market. That is
an econom c problem And it begets another economc
probl em

JUSTI CE SCALI A: Why aren't those probl ens
t hat the Federal Government can address directly?

GENERAL VERRI LLI: They can address it
directly, Justice Scalia, and they are addressing it
directly through this -- through thié Act by regul ating
the means by which health care -- by which health care
is purchased. That is the way this Act works.

Under the Commerce Cl ause, what Congress has
done is to enact reforns of the insurance market,
directed at the individual insurance market, that
preclude -- that preclude discrimnation based on
pre-exi sting conditions, that require guaranteed issue
and community rating. And it uses -- and the m ni nmum
coverage provision is necessary to carry into execution
t hose insurance reforns --

JUSTI CE KENNEDY: Can you create comrerce in
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order to regulate it?

GENERAL VERRI LLI: That's not what's goi ng
on here, Justice Kennedy, and we're not seeking to
defend the | aw on that basis.

In this case, the -- what is being regul ated
is the method of financing health -- the purchase of
health care. That itself is economc activity with
substantial effects on interstate comerce. And --

JUSTI CE SCALI A: So, any self-purchasing?
Anything I -- you know, if I"min any market at all, ny
failure to purchase sonmething in that market subjects ne
to regul ation.

GENERAL VERRI LLI: No. That's not our
position at all, Justice Scali a. In\the heal th care
mar ket -- the health care market is characterized by the
fact that aside fromthe few groups that Congress chose
to exenpt fromthe m nimum coverage requirenment -- those
who for religious reasons don't participate, those who
are incarcerated, Indian tribes -- virtually everybody
else is either in that market or will be in that market,
and the distinguishing feature of that is that they
cannot -- people cannot generally control when they
enter that market or what they need when they enter that
mar ket .

CHI EF JUSTI CE ROBERTS: Well, the sane, it

5
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seens to ne, would be true, say, for the market in
emergency services: police, fire, anmbul ance, roadside
assi stance, whatever.

You don't know when you're going to need it;
you're not sure that you will. But the sane is true for
health care. You don't know if you're going to need a
heart transplant or if you ever will. So, there's a
mar ket there. In some extent, we all participate in it.

So, can the governnent require you to buy a
cell phone because that would facilitate respondi ng when
you need energency services? You can just dial 911 no
matter where you are?

GENERAL VERRI LLI: No, M. Chief Justice.
think that's different. 1I1t's -- we . | don't think we
think of that as a market. This is a market. This is
mar ket regulation. And, in addition, you have a
situation in this market not only where people enter
i nvoluntarily as to when they enter and won't be able to
control what they need when they enter, but when they --

CHI EF JUSTI CE ROBERTS: It seens to ne
that's the sanme as in ny hypothetical. You don't know
when you're going to need police assistance. You can't
predi ct the extent to energency response that you'l
need, but when you do -- and the governnent provides it.
| thought that was an inportant part of your argunent,

6
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t hat when you need health care, the governnent wll make
sure you get it.

Wel |, when you need police assistance or
fire assistance or anbul ance assi stance, the governnent
is going to make sure to the best extent it can that you
get it.

GENERAL VERRI LLI : | think the fundanment al
difference, M. Chief Justice, is that that's not an
I ssue of market regulation. This is an issue of market
regul ation, and that's how Congress -- that's how
Congress | ooked at this problem There is a narket.
| nsurance is provided through a market system --

JUSTICE ALITO. Do you think there is a
mar ket for burial services? \

GENERAL VERRI LLI: For burial services?

JUSTI CE ALITO  Yes.

GENERAL VERRI LLI: Yes, Justice Alito, |
think there is.

JUSTICE ALITO All right. Suppose that you
and | wal ked around downt own Washi ngton at |unch hour
and we found a couple of healthy young people and we
st opped them and we said: You know what you're doing?
You are financing your burial services right now because
eventually you're going to die, and sonebody is going to
have to pay for it, and if you don't have buri al

7
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i nsurance and you haven't saved noney for it, you're
going to shift the cost to sonebody el se.

Isn'"t that a very artificial way of talking
about what sonebody is doing?

GENERAL VERRI LLI : No - -

JUSTICE ALITO  And if that's true, why
isn't it equally artificial to say that somebody who is
doi ng absolutely nothing about health care is financing

health care services.

GENERAL VERRI LLI : It's -- | think it's
conpletely different. The -- and the reason is that the
burial exanple is not -- the difference is here you are

regul ating the method by which you are paying for
sonmething else -- health care -- and\the I nsur ance
requirement | think -- | mean, the key thing here is ny
friends on the other side acknow edge that it is within
the authority of Congress under Article | under the
conmerce power to inpose guaranteed-issue and
community-rating reforns, to end -- to inpose a m ni mum
coverage provision. Their argunent is just that it has
to occur at the point of sale, and --

JUSTICE ALITG | don't see the difference.
You can get burial insurance. You can get health
I nsurance. Most people are going to need health care,
al nost everybody. Everybody is going to be buried or

8
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cremated at sone point.

GENERAL VERRI LLI: Well, one big
di fference --

JUSTICE ALITO VWhat's the difference?

GENERAL VERRILLI: One big difference,
Justice Alito, is the -- you don't have the cost
shifting to other market participants. Here --

JUSTI CE ALITO. Sure you do, because if you
don't have noney, then the State is going to pay for it
or sone --

GENERAL VERRI LLI: But that's different.

JUSTICE ALITO A famly nenber is going to
pay for it.

GENERAL VERRI LLI : That'é a difference, and
it's a significant difference. That in this situation,
one of the economc effects Congress is addressing is
that the -- there -- the many billions of dollars of
unconpensat ed costs are transferred directly to other
mar ket participants. |It's transferred directly to other
mar ket partici pants because health care providers charge
hi gher rates in order to cover the cost of unconpensated
care, and insurance conpanies reflect those higher rates
i n higher prem unms, which Congress found translates to a
t housand dollars per famly in additional health
I nsurance costs.
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JUSTICE ALITO. But isn't that really a
smal | part of what the mandate is doing? You can
correct ne if these figures are wong, but it appears to
me that the CBO has estimted that the average prem um
for a single insurance policy in the non-group nmarket
woul d be roughly $5,800 in -- in 2016.

Respondents -- the econom sts who have
supported the Respondents estimate that a young, healthy
I ndi vidual targeted by the mandate on average consunes
about $854 in health services each year. So the mandate
is forcing these people to provide a huge subsidy to the
I nsurance conpani es for other purposes that the Act
w shes to serve, but isn't -- if those figures are
right, isn't it the case that what tﬁis mandate is
really doing is not requiring the people who are subject
to it to pay for the services that they are going to

consume? It is requiring themto subsidize services

that will be received by sonmebody el se.

GENERAL VERRILLI: No, | think that -- | do
think that's what the Respondents argue. It's just not
right. | think it -- it really gets to a fundanenta

problemw th their argument.

JUSTICE GINSBURG: If you're going to have
I nsurance, that's how i nsurance works.

GENERAL VERRILLI: A, it is how insurance

10
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wor ks, but, B, the problemthat they -- that they are
i dentifying is not that problem The guaranteed issue
and community rating reforms do not have the effect of
forcing insurance conpanies to take on lots of

addi ti onal people who they then can't afford to cover

because they're -- they tend to be the sick, and that
Is -- in fact, the exact opposite is what happens here.
The -- when you enact guaranteed issue and

community rating refornms, and you do so in the absence
of a m nimum coverage provision, it's not that insurance
conpani es take on nore and nore people and then need a
subsidy to cover it, it's that fewer and fewer people
end up with insurance because their rates are not
regul ated. | nsurance conpanies, mheﬁ -- when they have
to offer guaranteed issue and community rating, they are
entitled to make a profit. They charge rates sufficient
to cover only the sick popul ati on because health --

JUSTI CE KENNEDY: Could you help -- help ne
with this. Assune for the nonent -- you may di sagree.
Assune for the nonment that this is unprecedented, this
is a step beyond what our cases have all owed, the
affirmative duty to act to go into comerce. |If that is
so, do you not have a heavy burden of justification?

| understand that we nust presune | aws are
constitutional, but, even so, when you are changing the

11
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relation of the individual to the governnment in this,
what we can stipulate is, | think, a unique way, do you
not have a heavy burden of justification to show

aut hori zation under the Constitution?

GENERAL VERRILLI: So two things about that,
Justice Kennedy. First, we think this is regulation of
people's participation in the health care market, and
all -- all this mnimmcoverage provision does is say
that, instead of requiring insurance at the point of
sal e, that Congress has the authority under the comerce
power and the necessary and proper power to ensure that
peopl e have insurance in advance of the point of sale
because of the unique nature of this market, because
this is a market in which -- in mhicﬁ you -- although
nost of the population is in the market nost of the
time -- 83 percent visit a physician every year; 96
percent over a five-year period -- so virtually
everybody in society is in this market.

And you've got to pay for the health care
you get, the predom nant way in which it's -- in which
it's paid for is insurance, and -- and the Respondents
agree that Congress could require that you have
i nsurance in order to get health care or forbid health
care from being provided --

JUSTI CE SCALI A:  \Why do you -- why do you

12
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define the market that broadly? Health care. It may
wel |l be that everybody needs health care sooner or

| ater, but not everybody needs a heart transpl ant, not
everybody needs a liver transplant. Wy --

GENERAL VERRI LLI: That's correct, Justice
Scalia, but you never know whether you're going to be
t hat person.

JUSTI CE SCALI A: Could you define the
mar ket -- everybody has to buy food sooner or later, so
you define the market as food, therefore, everybody is
in the market; therefore, you can nake people buy
broccoli.

GENERAL VERRILLI: No, that's quite
different. That's quite different. \The food market,
while it shares that trait that everybody's in it, it is
not a market in which your participation is often
unpredi ctable and often involuntary. It is not a market
in which you often don't know before you go in what you
need, and it is not a market in which, if you go in
and -- and seek to obtain a product or service, you wl
get it even if you can't pay for it. It doesn't have --

JUSTI CE SCALIA: |Is that a principled basis
for distinguishing this fromother situations? | nmean,
you know, you can also say, well, the person subject to
this has blue eyes. That woul d i ndeed distinguish it

13
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tuations. |Is it a principled basis? |

it's a basis that explains why the

governnment is doing this, but is it -- is it a basis

whi ch shows t

hat this is not going beyond what -- what

the -- the system of enunerated powers allows the

government to do.

GENERAL VERRI LLI: Yes, for two reasons.

First, this -

- the test, as this Court has articul at ed

It, is: |s Congress regulating economc activity with a

substantial effect on interstate comerce?

The way in which this statute satisfies the

test is on the basis of the factors that | have

identified.

If --

JUSTICE GINSBURG: M. Verrilli, | thought

t hat your mai

mar ket , when

n point is that, unlike food or any other

you nade the choice not to buy insurance,

even though you have every intent in the world to

sel f-insure,

may not have

to save for it, when disaster strikes, you

the noney. And the tangible result of it

is -- we were told there was one brief that Maryl and

Hospital Care bills 7 percent nore because of these

unconpensated costs, that famlies pay a thousand

dol l ars nore

than they would if there were no

unconpensat ed costs.

t hought what was uni que about this is it's

14

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

not my choice whether | want to buy a product to keep ne
heal t hy, but the cost that | am forcing on other people
if I don't buy the product sooner rather than |ater.

GENERAL VERRI LLI: That is -- and that is
definitely a difference that distinguishes this market
and justifies this as a regulation.

JUSTI CE BREYER: All right. So if that is
your difference -- if that is your difference, |I'm
somewhat uncertain about your answers to -- for exanple,
Justice Kennedy asked, can you, under the Comrerce
Cl ause, Congress create comrerce where previously none
exi st ed.

Well, yes, | thought the answer to that was,
since McCul | och versus Maryl and, mheﬁ the Court said
Congress could create the Bank of the United States
whi ch did not previously exist, which job was to create
commerce that did not previously exist, since that tinme
t he answer has been, yes. | would have thought that
your answer -- can the governnent, in fact, require you
to buy cell phones or buy burials that, if we propose
conparabl e situations, if we have, for exanple, a
uniform United States system of paying for every burial
such as Medicare Burial, Medicaid Burial, Ship Burial,
ERI SA Burial and Energency Burial beside the side of the
road, and Congress wanted to rationalize that system

15
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woul dn't the answer be, yes, of course, they coul d.

GENERAL VERRI LLI: So --

JUSTI CE BREYER: And the sanme with the
conputers, or the same with the -- the cell phones, if
you're driving by the side of the highway and there is a
federal energency service just as you say you have to
buy certain nufflers for your car that don't hurt the
envi ronnment, you could -- | mean, see, doesn't it depend
on the situation?

GENERAL VERRI LLI : It does, Justice Breyer,
and if Congress were to enact laws |ike that, we --

JUSTI CE BREYER: Woul d be up here defending

GENERAL VERRI LLI: It mndld be ny
responsibility to then defend them and | woul d defend
themon a rationale like that, but | do think that we
are advancing a narrower rationale.

JUSTI CE KENNEDY: Well, then your question
I's whether or not there are any limts on the Conmmerce
Cl ause. Can you identify for us sone limts on the
Commer ce Cl ause?

GENERAL VERRILLI: Yes. The -- the
rati onal e purely under the Comrerce Clause that we're
advocating here would not justify forced purchases of
commodities for the purpose of stinulating demand.

16
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W -- the -- it would not justify purchases of insurance
for the purposes -- in situations in which insurance
doesn't serve as the nmethod of paynent for service --

JUSTI CE KENNEDY: But why not? |If
Congress -- if Congress says that the interstate
commerce is affected, isn't, according to your view,
that the end of the anal ysis.

GENERAL VERRI LLI: No. The -- we think that
in a -- when -- the difference between those situations
and this situation is that in those situations, Your
Honor, Congress would be noving to create commerce.

Here Congress is regulating existing commerce, economc
activity that is already going on, people's
participation in the health care narket, and is

regulating to deal with existing effects of existing

conmer ce.
CHI EF JUSTI CE ROBERTS: That, it seems to

me, is -- and it's a passage in your reply brief that |

didn't quite grasp. It's the sanme point. You say

heal th i nsurance is not purchased for its own sake, |ike

a car or broccoli; it is a means of financing health

care consunption and covering universal risks. Well, a

car or broccoli aren't purchased for their own sake,
ei t her.
They' re purchased for the sake of

17
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transportation or, in broccoli, covering the need for
f ood.

GENERAL VERRI LLI: No --

CHI EF JUSTI CE ROBERTS: | don't understand
t hat distinction.

GENERAL VERRI LLI: The difference, M. Chief
Justice, is that health insurance is the means of
paynment for health care, and broccoli is --

CHI EF JUSTI CE ROBERTS: Well, now that's a
significant -- I'msorry.

GENERAL VERRI LLI: And broccoli is not the
means of payment for anything else. And an autonobile
is not --

CHI EF JUSTI CE ROBERTS: {t's the nmeans of
sati sfying a basic human need --

GENERAL VERRI LLI: But --

CHI EF JUSTI CE ROBERTS: -- just as insurance
is the means of satisfying --

GENERAL VERRI LLI: But | do think that's the
di fference between existing commerce, activity in the
mar ket al ready occurring -- the people in the health
care mar ket purchasing, obtaining health care
services -- and the creation of comerce. And the
principle that we're advocating here under the Commerce
Cl ause does not take the step of justifying the creation

18
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of commerce.

JUSTI CE G NSBURG. General Verrilli, can

GENERAL VERRI LLI: This is a regulation of
exi sting conmerce.

JUSTI CE GI NSBURG: Can we go back to --
Justice Breyer asked a question, and it kind of
i nterrupted your answer to nmy question. And tell ne if
' mwong about this, but | thought a major, nmgajor point
of your argunment was that the people who don't
participate in this market are making it much nore
expensive for the people who do; that is, they wll
get -- a goodly nunber of themw Il get services that
they can't afford at the point when {hey need them and
the result is that everybody else's prem uns get raised.

So, you're not -- it's not your free choice
just to do sonething for yourself. Wat you do is going
to affect others, affect themin a major way.

GENERAL VERRI LLI: That -- that absolutely
is a justification for Congress's action here. That is
exi sting economc activity that Congress is regulating

by means of this rule.

JUSTI CE SCALIA: M. Verrilli, you could say
t hat about buying a car. |f people don't buy cars, the
price that those who do buy cars pay will have to be
19
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hi gher. So, you could say in order to bring the price
down, you're hurting these other people by not buying a
car.

GENERAL VERRI LLI: That is not what we're
sayi ng, Justice Scalia.

JUSTI CE SCALI A: That's not -- that's not
what you're saying.

GENERAL VERRI LLI: That's not -- not --

JUSTI CE SCALIA: | thought it was. |
t hought you're saying other people are going to have to
pay nore for insurance because you're not buying it.

GENERAL VERRI LLI : No. It's because you're
going -- in the health care market, you're going into
the market without the ability to pay for what you get,
getting the health care service anyway as a result of
the social nornms that allow -- that -- to which we've
obl i gated ourselves so that people get health care.

JUSTI CE SCALI A: Well, don't obligate
yourself to that. Wy -- you know?

GENERAL VERRI LLI: Well, | can't inmagine
that that -- that the Commerce Cl ause would -- would
forbid Congress fromtaking into account this deeply
enbedded social norm

JUSTI CE SCALI A:  You could do it. But does
t hat expand your ability to issue nmandates to -- to the

20
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peopl e?

GENERAL VERRI LLI : | -- this is not a
purchase mandate. This is a -- this is a |law that
regul ates the met hod of paying for a service that the

cl ass of people to whomit applies are either

consum ng - -

JUSTI CE SOTOVAYOR: Ceneral --

GENERAL VERRILLI: -- or inevitably wll
consune.

JUSTI CE SOTOVAYOR: General, | see or have

seen three strands of argunments in your briefs, and one
of themis echoed today. The first strand that |'ve
seen i s that Congress can pass any necessary laws to
effect those powers within its righté, i.e., because it
made a decision that to effect -- to effect nmandatory
i ssuance of insurance, that it could also obligate the
mandat ory purchase of it.

The second strand | see is self-insurance
affects the market; and so, the governnment can regul ate

t hose who sel f-insure.

And the third argunent -- and | see all of
themas different -- is that what the governnment is
doing -- and | think it's the argunment you're nmaking
today -- that what the -- what the governnment is saying
is if you pay for -- if you use health services, you

21
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have to pay with insurance, because only insurance wll
guar antee that whatever need for health care that you
have will be covered, because virtually no one, perhaps
with the exception of 1 percent of the population, can
afford the massive cost if the unexpected happens.

This third argunent seenms to be sayi ng what
we're regulating is health care, and when you go for
health services, you have to pay for insurance, and
since insurance won't issue at the nonment that you
consunme the product, we can reasonably, necessarily tell
you to buy it ahead of tine, because you can't buy it at
t he noment that you need it.

Is that -- which of these three is your
argunent? Are all of them your arguﬁent? ' mjust not
sure what the --

GENERAL VERRILLI: So, let me try to state
it this way: The Congress enacted reforns of the
i nsurance market, the guaranteed-i ssue and
community-rating reforms. It did so to deal with a very
serious problemthat results in 40 mllion people not
being able to get insurance and therefore not access to
the health care environnment. Everybody agrees in this
case that those are within Congress's Article | powers.

The m ni num coverage provision i s necessary
to carry those provisions into execution, because
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wi t hout them without those provisions, wthout ni ninmum
coverage, guaranteed issue and community rating will, as
t he experience in the States showed, nake matters worse,
not better. There will be fewer people covered; it wll
cost nore. Now, the --

JUSTI CE SOTOVAYOR: So, on that ground --

GENERAL VERRILLI: So --

JUSTI CE SOTOVAYOR: -- you're answering
affirmatively to ny coll eagues that have asked you the
gquestion, can the governnent force you into commerce?

GENERAL VERRILLI: So -- no. No.

JUSTI CE SOTOVAYOR: And there's no limt to
t hat power.

GENERAL VERRI LLI: No, bécause that's --
that's the first part of our argunent.

The second part of our argument is that the
means here that Congress has chosen, the m ni mum
coverage provision, is a neans that regul ates the --
t hat regul ates econom c activity, nanmely your
transaction in the health care market, with substanti al
effects on interstate commerce; and it is the
conjunction of those two that we think provides the
particularly secure foundation for this statute under
t he comrerce power.

JUSTI CE KAGAN: General, you've tal ked on --
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a couple of tinmes about other alternatives that Congress
m ght have had, other alternatives that the Respondents
suggest to deal with this problem in particular, the
alternative of mandating insurance at the point at which
sonebody goes to a hospital or an energency room and
asks for care.

Di d Congress consider those alternatives?
Wiy did it reject then? How should we think about the
question of alternative ways of dealing with these
pr obl ens?

GENERAL VERRI LLI: | do think, Justice
Kagan, that the point of difference between ny friends
on the other side and the United States is about one of
timng. They've agreed that Congresé has Article |
authority to inpose an insurance requirenent or other --
or other penalty at the point of sale, and they have
agreed that Congress has the authority to do that to
achi eve the sane objectives that the m ni num coverage
provision in the Affordable Care Act is designed to
achi eve.

This is a situation in which we are talking
about nmeans. Congress gets a substantial deference in
the choice of means, and if one thinks about the
di fference between the nmeans they say Congress shoul d
have chosen and the means Congress did choose, | think
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you can see why it was em nently nore sensible for
Congress to choose the neans that it chose.

JUSTI CE KENNEDY: |'m not sure which way it
cuts, if the Congress has alternate neans. Let's assune
that it could use the tax power to raise revenue and to
just have a national health service, single payer. How
does that factor into our analysis? 1In one sense, it
can be argued that this is what the governnment is doing;
It ought to be honest about the power that it's using
and use the correct power.

On the other hand, it means that since the
Court can do it anyway -- Congress can do it anyway, we
give a certain anmount of latitude. [|'m not sure which
t he way the argunent goes. \

GENERAL VERRI LLI : Let me try to answer that
question, Justice Kennedy, and get back to the question
you asked nme earlier. The -- the -- | do think one
striking feature of the argument here that this is a
novel exercise of power is that what Congress chose to
do was to rely on market nmechanisnms and efficiency and a
met hod t hat has nore choice than would the traditiona
Medi care/ Medi caid type nodel. And so, it seens a little
ironic to suggest that that counts against it.

But beyond that, in the sense that it's
novel, this provision is novel in the same way, or
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unprecedented in the sane way, that the Shernman Act was
unprecedented when the Court upheld it in the Northern
Securities case; or the Packers and Stockyards Act was
unprecedent ed when the Court upheld it, or the National
Labor Rel ati ons Act was unprecedented when the Court
upheld it in Jones & Laughlin; or the dairy price
supports in Wightwood Dairy and Rock Royal. And --

JUSTI CE SCALIA: Oh, no, it's not. They all
I nvol ved commerce. There was no doubt that what was
bei ng regul ated was commerce. And here you're
regul ati ng somebody who isn't covered.

By the way, | don't agree with you that the
rel evant market here is health care. You're not
regul ating health care. You're regu{ating i nsur ance.
It's the insurance market that you're addressing and
you're saying that sone people who are not in it nust be
init, and that's -- that's different fromregulating in
any manner conmmerce that already exists out there.

GENERAL VERRILLI: Well, to the extent that
we are | ooking at the conprehensive scheme, Justice
Scalia, it is regulating commerce that already exists
out there. And the means in which that regulation is
made effective here, the m ni mum coverage provision, is
a regulation of the way in which people participate, the
met hod of their paynment in the health care market. That
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is what it is.

And | do think, Justice Kennedy, getting
back to the question you asked before, what -- what
matters here is whether Congress is choosing a tool
that's reasonably adapted to the problemthat Congress
is confronting. And that may mean that the tool is
different froma tool that Congress has chosen to use in
the past. That's not something that counts against the
provision in a Commerce Clause anal ysi s.

JUSTI CE SCALIA: Wait. That's -- it's both
"Necessary and Proper." Wat you just said addresses
what's necessary. Yes, has to be reasonably adapted.
Necessary does not nean essential, just reasonably
adapted. But in addition to being nécessary, it has to
be proper. And we've held in two cases that sonething
t hat was reasonably adapted was not proper, because it
viol ated the sovereignty of the States, which was
inmplicit in the constitutional structure.

The argunment here is that this also is -- may be
necessary, but it's not proper, because it violates an
equal ly evident principle in the Constitution, which is
that the Federal Governnment is not supposed to be a

government that has all powers; that it's supposed to be

a governnent of limted powers. And that's what al
this questioning has been about. What -- what is left?
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| f the government can do this, what -- what else can it
not do?

GENERAL VERRI LLI: This does not violate the
norm of proper as this Court articulated it in Printz or
in New York because it does not interfere with the
States as sovereigns. This is a regulation that -- this
Is a regulation --

JUSTI CE SCALI A: No, that wasn't ny point.
That is not the only constitutional principle that
exi sts.

GENERAL VERRI LLI: But it --

JUSTI CE SCALI A: An equally evident
constitutional principle is the principle that the
Federal Governnment is a governnent o{ enuner at ed powers
and that the vast mpjority of powers remain in the
States and do not belong to the Federal Governnent. Do
you acknow edge that that's a principle?

GENERAL VERRI LLI: O course we do, Your
Honor .

JUSTI CE SCALI A: Ckay. That's what we are
t al ki ng about here.

GENERAL VERRI LLI: And the way in which this
Court in its cases has policed the boundary that -- of
what's in the national sphere and what's in the | ocal
sphere is to ask whether Congress is regul ating economc
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activity with a substantial effect on interstate
comer ce.

And here | think it's really inpossible, in
view of our history, to say that Congress is invading
the State sphere. This is a -- this is a market in
whi ch 50 percent of the people in this country get their
health care through their enployer. There is a massive
Federal tax subsidy of $250 billion a year that nakes
t hat nmuch nore affordable. ERISA and HI PAA regul ate
that to ensure that the kinds of bans on pre-existing
condition discrimnation and pricing practices that
occur in the individual market don't occur.

JUSTI CE SCALI A: | don't understand your
poi nt - - \

GENERAL VERRI LLI: This is in --

JUSTI CE SCALI A: \Whatever the States have
chosen not to do, the Federal Governnent can do?

GENERAL VERRI LLI : No, not at all.

JUSTI CE SCALIA: | nean, the Tenth Amendnent
says the powers not given to the Federal Governnent are
reserved, not just to the States, but to the States and
t he people. And the argunent here is that the people
were left to decide whether they want to buy insurance
or not.

GENERAL VERRI LLI : But this -- but, Your
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Honor, this is -- what the Court has said, and | think
it would be a very substantial departure from what the
Court has said, is that when Congress is regulating
econom c activity with a substantial effect on
interstate comerce, that will be upheld. And that is
what is going on here. And to enbark on -- | would
submt with all due respect, to enbark on the kind of
anal ysis that ny friends on the other side suggest the
Court ought to enmbark on is to inport Lochner-style
substantive due process --

CHI EF JUSTI CE ROBERTS: The key in Lochner
Is that we were tal king about regul ation of the States,
right, and the States are not linmted to enunerated
powers. The Federal Governnent is. \And it seens to ne
it's an entirely different question when you ask
yoursel f whether or not there are going to be limts on
t he Federal power, as opposed to limts on the States,
whi ch was the issue in Lochner.

GENERAL VERRI LLI: | agree, except,
M. Chief Justice, that what the Court has said, as |
read the Court's cases, is that the way in which you
ensure that the Federal Governnent stays in its sphere
and the sphere reserved for the States is protected is
by policing the boundary. |[Is the national governnent
regul ating econonmic activity with a substantial effect
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on interstate comrerce?

JUSTI CE KENNEDY: But the reason, the reason
this is concerning is because it requires the individual
to do an affirmative act. |In the law of torts, our
tradition, our |aw has been that you don't have the duty
to rescue sonmeone if that person is in danger. The
blind man is walking in front of a car and you do not
have a duty to stop him absent sone rel ati on between
you. And there is sonme severe noral criticisnms of that
rule, but that's generally the rule.

And here the governnment is saying that the
Federal Governnment has a duty to tell the individua
citizen that it nust act, and that is different from
what we have in previous cases, and {hat changes the
relati onship of the Federal Governnent to the individual
in a very fundanmental way.

GENERAL VERRI LLI: | don't think so, Justice
Kennedy, because it is predicated on the participation
of these individuals in the market for health care
services. Now, it happens to be that this is a market
in which, aside fromthe groups that the statute
excl udes, virtually everybody participates. But it is a
regulation of their participation in that market.

CHI EF JUSTI CE ROBERTS: Well, but it's
critical how you define the market. |If | understand the
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| aw, the policies that you're requiring people to
purchase involve -- nmust contain provision for maternity
and newborn care, pediatric services, and substance use
treatnent. It seens to ne that you cannot say that
everybody is going to need substance use treatnent --
substance use treatnent or pediatric services, and yet
that is part of what you require themto purchase.

GENERAL VERRILLI: Well, it's part of what
the statute requires the insurers to offer. And | think
the reason is because it's trying to define m ni num
essential coverage because the problem --

CHI EF JUSTI CE ROBERTS: But your theory is
that there is a market in which everyone participates
because everybody m ght need a certa{n range of health
care services, and yet you're requiring people who are
not -- never going to need pediatric or maternity
services to participate in that market.

GENERAL VERRILLI: The -- with respect to
what i nsurance has to cover, Your Honor, | think
Congress is entitled the |atitude of naking the
judgnments of what the appropriate scope of coverage is.
And the problemhere in this market is that for -- you
may think you' re perfectly healthy and you may think
that you're not -- that you're being forced to subsidize
sonmebody el se, but this is not a market in which you can
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say that there is a immutable class of healthy people
who are being forced to subsidize the unhealthy. This
is a market in which you may be healthy one day and you
may be a very unhealthy participant in that market the
next day, and that is a fundanmental difference, and
you're not going to know in which --

CH EF JUSTI CE ROBERTS: | think you're
posi ng the question | was posing, which is that doesn't
apply to a |l ot of what you're requiring people to
purchase. Pediatric services, maternity services. You
cannot say that everybody is going to participate in the
substance use treatnent market and yet you require
peopl e to purchase insurance coverage for that.

GENERAL VERRI LLI: Congress has got --

Congress is enacting econom c regulation here. It has
| atitude to define essential -- the attributes of
essential coverage. That doesn't -- that doesn't seem

to nme to inplicate the question of whether Congress is
engagi ng in econom c regulation and solving an econom c¢
probl em here, and that is what Congress is doing.
JUSTICE ALITO. Are you denying this? |If
you took the group of people who are subject to the
mandat e and you cal cul ated the anmobunt of health care
services this whole group would consune and figured out
the cost of an insurance policy to cover the services
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t hat group woul d consume, the cost of that policy woul d
be much, much |l ess than the kind of policy that these
peopl e are now going to be required to purchase under
the Affordable Care Act?

GENERAL VERRILLI: Well, while they are
young and healthy, that would be true. But they are not
going to be young and healthy forever. They are going
to be on the other side of that actuarial equation at
sonme point. And of course, you don't know which anong
that group is the person who's going to be hit by the
bus or get the definitive diagnosis. And that --

JUSTICE ALITO. The point is -- no, you take
i nto account that some people in that group are going to
be hit by a bus, sonme people in that\group are going to
unexpectedly contract or be diagnosed with a di sease
that -- that is very expensive to treat. But if you
take their costs and you calculate that, that's a | ot
| ess than the ampbunt that they are going to be required
to pay.

So that you can't just justify this on the
basis of their trying to shift their costs off to other
peopl e, can you?

GENERAL VERRILLI: Well, no, the people in
t hat class get benefits, too, Justice Alito. They get
t he guaranteed-issue benefit that they would not
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ot herwi se have, which is an enornously val uabl e benefit.

And in ternms of the -- the subsidy
rationale, | don't think -- | think it's -- it would be
unusual to say that it's an illegitimte exercise of the
commerce power for sonme people to subsidize others.

Tel ephone rates in this country for a century were set
via the exercise of the commerce power in a way in which
sone people paid rates that were nmuch higher than their
costs in order to subsidize --

JUSTI CE SCALIA: Only if you make phone
cal | s.

GENERAL VERRI LLI: Well, right. But -- but
everybody -- to live in the nodern world, everybody
needs a tel ephone. And the sane thiﬁg with respect to
the -- you know, the dairy price supports that -- that
t he Court upheld in Wightwood Dairy and Rock Royal .

You can | ook at those as di sadvantageous contracts, as
forced transfers, that -- you know, | suppose it's
theoretically true that you could raise your kids

wi thout mlk, but the reality is you've got to go to the
store and buy mlk. And the comrerce power -- as a
result of the exercise of the commerce power, you're
subsi di zi ng sonebody el se --

JUSTI CE KAGAN: And this is especially true,
isn't it, General --
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GENERAL VERRI LLI: -- because that's a
j udgnment Congress has nade.

JUSTI CE KAGAN: -- Verrilli, because in this
context, the subsidizers eventually becone the
subsi di zed?

GENERAL VERRILLI: Well, that was the point
| was trying to make, Justice Kagan, that you're young
and heal thy one day, but you don't stay that way, and
t he system works over tinme. And so, | just don't think
it's a fair characterization of it. And it does get
back to, | think, a problem | think is inportant to
understand --

JUSTI CE SCALI A: These peopl e not stupid.
They're going to buy insurance Iater: They' re young and
need the noney now.

GENERAL VERRI LLI: But that's --

JUSTI CE SCALI A:  \When they think they have a
substantial risk of incurring high nedical bills,
they'll buy insurance, like the rest of us.

GENERAL VERRI LLI : But that's -- that's --

JUSTI CE SCALI A: | don't know why you think
that they're never going to buy it.

GENERAL VERRILLI: That's the problem
Justice Scalia. That's -- and that's exactly the
experience that the States had that made the inposition
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of guaranteed issue and community rating not only be

I neffectual but be highly counterproductive. Rates, for
exanple, in New Jersey doubled or tripled, went from
180, 000 people covered in this market down to 80, 000
peopl e covered in this market. |In Kentucky, virtually
every insurer |eft the nmarket.

And the reason for that is because when
peopl e have that guarantee of -- that they can get
I nsurance, they're going to make that cal culation that
they won't get it until they're sick and they need it.
And so, the pool of people in the insurance market gets
smal l er and smaller. The rates you have to charge to
cover them get higher and higher. It helps fewer and
fewer -- insurance covers fewer and {emer peopl e until
t he system ends.

This is not a situation in which you're
conscripting -- you're forcing insurance conpanies to
cover very large nunbers of unhealthy people --

JUSTI CE SCALI A:  You could sol ve that

problem by sinply not requiring the insurance conpany to

sell it to sonebody who has a condition that is going to
requi re nedical treatnent, or at |east not -- not
require themto sell it to himat a rate that he sells

It to healthy people.
But you don't want to do that.

37

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

GENERAL VERRI LLI: But that seens to ne to
say, Justice Scalia, that Congress -- that's the problem
here. And that seens to me --

JUSTI CE SCALIA: It's a self-created
probl em

GENERAL VERRILLI: -- to say that Congress
cannot solve the problem through standard econom c
regulation, and that -- and | do not think that can be
t he prem se of our understanding of the Comrerce Cl ause.

JUSTI CE SCALI A: \Whatever --

GENERAL VERRILLI: This is an economc
probl em

JUSTI CE SCALI A: -- problens Congress's
econom ¢ regul ati on produces, mhatevér they are, | think
Congress can do sonething to counteract them Here,
requiring sonebody to enter -- to enter the insurance
mar ket .

GENERAL VERRILLI: This is not a -- it's not
a problem of Congress's creation. The problemis that
you have 40 mllion people who cannot get affordable
i nsurance through the neans that the rest of us get
af f ordabl e i nsurance. Congress, after |ong study and
careful deliberation, and view ng the experiences of the
States and the way they tried to handle this problem
adopted a package of refornms. Guaranteed issue and
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conmmunity rating and subsi dies and the m ni mum cover age
provi sion are a package of reforms that solve that
probl em

| don't -- | think it's highly artificial to
view this as a problem of Congress's own creation.

CH EF JUSTI CE ROBERTS: |Is your argunent
limted to i nsurance or neans of paying for health care?

GENERAL VERRILLI: Yes. |It's limted to

I nsur ance.

CHI EF JUSTI CE ROBERTS: Well, now, why is
that? Congress could -- once you -- once you establish
that you have a market for health care, | would suppose

Congress's power under the Commerce Cl ause nmeant they
had a broad scope in terns of hOM/théy regul ate that
market. And it would be -- it would be going back to
Lochner if we were put in the position of saying, no,
you can use your commerce power to regul ate insurance,
but you can't use your commerce power to regulate this
mar ket in other ways. | think that would be a very
significant intrusion by the Court into Congress's
power .

So, | don't see how we can accept your --
it's good for you in this case to say, oh, it's just
I nsurance. But once we say that there is a market and
Congress can require people to participate in it, as
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sone woul d say, or as you would say, that people are
al ready participating init, it seens to ne that we
can't say there are limtations on what Congress can do
under its comerce power, just like in any other area --
gi ven significant deference that we accord to Congress
in this area, all bets are off, and you could regul ate
that market in any rational way.

GENERAL VERRI LLI: But this is insurance as

a nmet hod of payment for health care services. And that

CHI EF JUSTI CE ROBERTS: Exactly. You're
worried --

GENERAL VERRI LLI: And that's --

CHI EF JUSTI CE ROBERTS: fhat's t he area that
Congress has chosen to regulate. There's this health
care market. Everybody's in it. So, we can regulate
it, and we're going to | ook at a particular serious
probl em which is how people pay for it. But next year
t hey can deci de everybody's in this market; we're going
to look at a different problem now, and this is how
we're going to regulate it. And we can conpel people to
do things -- purchase insurance, in this case; sonething
el se in the next case -- because you' ve -- we've
accepted the argunment that this is a market in which
everybody participates.
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GENERAL VERRI LLI: M. Chief Justice, let nme
answer that, and then if I may, 1'd like to nove to the
tax power argument.

JUSTICE SCALIA: Can | tell you what the
something else is so -- while you're answering it?

(Laughter.)

JUSTI CE SCALI A: The sonething else is
everybody has to exercise, because there's no doubt that
| ack of exercise cause -- causes illness, and that
causes health care costs to go up. So, the Federal
governnment says everybody has to join a -- an exercise
club. That's the something el se.

GENERAL VERRI LLI: No. The position we're
taki ng here would not justify that rdle, Justice Scalia,
because health club nenmbership is not a neans of paynent
for -- for consunption of anything in a market. And --

CH EF JUSTI CE ROBERTS: Ri ght . Ri ght .
That's exactly right, but it doesn't seemresponsive to
my concern that there's no reason -- once we say this is
wi thin Congress's comrerce power, there's no reason
ot her than our own arbitrary judgment to say all they
can regulate is the nethod of paynent. They can
regul ate other things that affect this now conceded
Interstate market in health care in which everybody
partici pates.
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GENERAL VERRILLI: But | think it's conmon
ground between us and the Respondents that this is an
interstate market in which everybody participates.

CHI EF JUSTI CE ROBERTS: Right.

GENERAL VERRILLI: And they agree that
Congress could i npose the insurance requirenment at the
point of sale. And this is just a question of timng
and whet her Congress's -- whether the necessary and
proper authority gives Congress, because of the
particul ar features of this market, the ability to
i npose the -- the insurance, the need for insurance, the
mai nt enance of insurance before you show up to get
health care, rather than at the nonent you get up to --

CH EF JUSTI CE ROBERTS: ﬁight. No, | think
you're just --

GENERAL VERRILLI: -- show up to get health
care. And that --

CHI EF JUSTI CE ROBERTS: Unless |I'm m ssing
sonething, | think you're just repeating the idea that
this is the regulation of the nethod of paynent. And I
understand that argunment. And it nmay be --

GENERAL VERRILLI: And it is --

CHI EF JUSTI CE ROBERTS: It may be a good

one. But what |I'm concerned about is, once we accept
the principle that everybody is in this market, | don't
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see why Congress's power is limted to regulating the
met hod of paynment and doesn't include as it does in any
ot her area.

What ot her area have we said Congress can
regul ate this market but only with respect to prices,
but only with respect to means of travel? No. Once
you're -- once you're in the interstate conmerce and can
regulate it, pretty nmuch all bets are off.

GENERAL VERRILLI: But we agree Congress can
regulate this market. ERI SA regul ates this narket.

Hl PAA regul ates this market. The market is regul ated at
t he Federal level in very significant ways al ready. So,
| don't think that's the question, M. Chief Justice.
The question is, is there alimt to\the aut hority that
we' re advocati ng here under the comerce power? And the
answer is yes, because we are not advocating for a power
that would all ow Congress to conpel purchases.

JUSTICE ALITO. Could you just --

GENERAL VERRI LLI: Yes.

JUSTI CE ALITO. Before you nove on, could
you express your limting principle as succinctly as you
possi bly can? Congress can force people to purchase a
product where the failure to purchase the product has a
substantial effect on interstate commerce, if what? |If
this is part of a larger regulatory scheme?
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GENERAL VERRI LLI: We've got --

JUSTI CE ALI TO s that it?

GENERAL VERRI LLI: We've got --

JUSTICE ALITO |Is there anything nore?

GENERAL VERRILLI: W got two and they
are -- they are different. Let nme state them First,
with respect to the conprehensive schene. When Congress
is regulating -- is enacting a conprehensive schene that
it has the authority to enact that the Necessary and
Proper Clause gives it the authority to include
regulation, including a regulation of this kind, if it
IS necessary to counteract risks attributable to the
scheme itself that people engage in econonm c activity
t hat woul d undercut the schene. It'é like -- 1t's very
much |ike Wckard in that respect. Very nuch |ike Raich
in that respect.

Wth respect to the -- with respect to
the -- considering the Commerce Cl ause al one and not
enbedded in the conprehensive schene, our position is
t hat Congress can regulate the nethod of paynent by
i mposi ng an i nsurance requirenment in advance of the tine
in which the -- the service is consuned when the cl ass
to which that requirenent applies either is or virtually
nost certain to be in that market when the tim ng of
one's entry into that market and what you will need when
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you enter that market is uncertain and when -- when you
will get the care in that market, whether you can afford
to pay for it or not and shift costs to other market
partici pants.

So those -- those are our views as to --

t hose are the principles we are advocating for and it's,
in fact, the conjunction of the two of them here that
makes this, we think, a strong case under the Commerce
Cl ause.

JUSTI CE SOTOVAYOR: Ceneral, could you turn
to the tax cl ause?

GENERAL VERRI LLI: Yes.

JUSTI CE SOTOMAYOR: | have | ooked for a case
t hat involves the issue of whether sénething denom nat ed
by Congress as a penalty was nevertheless treated as a
tax, except in those situations where the code itself or
the statute itself said treat the penalty as a tax.

Do you know of any case where we've done
t hat ?

GENERAL VERRI LLI: Well, I think I would
point the Court to the License Tax Case, where it was --
was denom nated a fee and nontax, and the Court upheld
it as an exercise of the taxing power, in a situation in
which the structure of the |aw was very much like the
structure of this law, in that there was a separate
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st and- al one provision that set the predicate and then a
separate provision inposing --

JUSTI CE SCALI A: But fees, you know, |icense
fees, fees for a hunting license, everybody knows those
are taxes. | nean, | don't think there is as nmuch of a
difference between a fee and a tax as there is between a
penalty and a tax.

GENERAL VERRI LLI: And that, and -- and |
think in ternms of the tax power, | think it's useful to
separate this into two questions. One is a question of
characterization. Can this be characterized as a tax;
and second, is it a constitutional exercise of the
power ?

Wth respect to the ques{ion of
characterization, the -- this is -- in the Interna
Revenue Code, it is admnistered by the IRS, it is paid
on your Form 1040 on April 15th, | think --

JUSTI CE Gl NSBURG. But yesterday you told
me -- you listed a nunber of penalties that are enforced
through the tax code that are not taxes and they are not
penalties related to taxes.

GENERAL VERRI LLI: They may still be
exercise of the tax -- exercises of the taxing power,
Justice G nsburg, as this is, and | think there isn't a
case in which the Court has, to ny m nd, suggested
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anything that bears this many indicia of a tax can't be
consi dered as an exercise of the taxing power.

In fact, it seenms to nme the License Tax
Cases point you in the opposite direction. And beyond
that your -- it seenms to ne the right way to think about
this question is whether it is capable of being
understood as an exercise of the tax --

JUSTI CE SCALI A: The President said it
wasn't a tax, didn't he?

GENERAL VERRI LLI: Well, Justice Scali a,
what the -- two things about that. First, as it seens

to me, what matters is what power Congress was

exercising. And they were -- and | think it's clear
that the -- they were exercising the tax power as well
as --

JUSTI CE SCALI A:  You're making two
arguments. Nunber one, it's a tax; and number two, even
If it isn't atax, it's within the taxing power. |'m
just addressing the first.

GENERAL VERRI LLI: \What the President
said --

JUSTICE SCALIA: Is it a tax or not a tax?
The President didn't think it was.

GENERAL VERRI LLI: The President said it
wasn't a tax increase because it ought to be understood
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as an incentive to get people to have insurance. |
don't think it's fair to infer fromthat anything about
whet her that is an exercise of the tax power or not.

JUSTICE GINSBURG. A tax is to raise
revenue, tax is a revenue-raising device, and the
purpose of this exaction is to get people into the
health care risk -- risk pool before they need nedica
care. And so it will be successful, if it doesn't raise
any revenue, if it gets people to buy the insurance,
that's -- that's what this penalty is -- this penalty is
desi gned to affect conduct.

The conduct is buy health protection, buy
heal th i nsurance before you have a need for nedical
care. That's what the penalty is deéigned to do, not to
rai se revenue.

GENERAL VERRI LLI: That -- that is true,
Justice G nshurg. That is also true of the marijuana
tax that was upheld in Sanchez. That's conmmonly true of
penal ti es under the code. They do -- if they raise
revenue, they are exercises of the taxing power, but
their purpose is not to raise revenue. Their purpose is
t o di scourage behavi or.

| mean, the nortgage deduction works that

way. When the nortgage deduction is -- it's clearly an
exercise of the taxing power. When it's successful, it
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rai ses | ess revenue for the Federal Governnment. It's
still an exercise of the taxing power. So, | don't --
JUSTI CE KAGAN: | suppose, though, General,

one question is whether the determ ned efforts of
Congress not to refer to this as a tax make a

di fference. | nmean, you're suggesting we should just

| ook to the practical operation. W shouldn't |ook at

| abel s. And that seens right, except that here we have
a case in which Congress determ nedly said, this is not
a tax, and the question is why should that be

irrel evant ?

GENERAL VERRI LLI: | don't think that that's

a fair characterization of the actions of Congress here,
Justice Kagan. On the -- Decenber Zérd, a point of
constitutional order was called, too, in fact, with
respect to this law. The floor sponsor, Senator Baucus,
defended it as an exercise of the taxing power. In his
response to the point of order, the Senate voted 60 to
39 on that proposition.

The |l egislative history is replete with
members of Congress explaining that this lawis
constitutional as an exercise of the taxing power. It
was attacked as a tax by its opponents. So |I don't
think this is a situation where you can say that
Congress was avoi di ng any nmention of the tax power.

49

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

It would be one thing if Congress explicitly
di savowed an exercise of the tax power. But given that
it hasn't done so, it seenms to me that it's -- not only
Is it fair to read this as an exercise of the tax power,
but this Court has got an obligation to construe it as
an exercise of the tax power, if it can be upheld on
t hat basis.

CHI EF JUSTI CE ROBERTS: Why didn't Congress
call it a tax, then?

GENERAL VERRI LLI: Well --

CHI EF JUSTI CE ROBERTS: You're telling ne
they thought of it as a tax, they defended it on the tax
power. Why didn't they say it was a tax?

GENERAL VERRI LLI: They &ight have t hought,
Your Honor, that calling it a penalty as they did would
make it nore effective in acconplishing its objectives.
But it is in the Internal Revenue Code, it is collected
by the IRS on April 15th. | don't think this is a
situation in which you can say --

CHI EF JUSTI CE ROBERTS: Well, that's the
reason. They thought it m ght be nore effective if they
called it a penalty.

GENERAL VERRILLI: Well, | -- you know,
don't -- there is nothing that | know of that
Il lum nates that, but certainly --
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JUSTI CE SOTOMAYOR: General, the problem
goes back to the limting principle. Is this sinply
anything that rai ses revenue, Congress can do?

GENERAL VERRI LLI: No. There are certain
limting principles under the --

JUSTI CE SOTOVAYOR: So there has to be a
limting principle as to when --

GENERAL VERRI LLI: -- taxing power, and
they -- and |I think, of course, the Constitution inposes
some, got to be uniform can't be taxed on exports, if
it's a direct tax, it's got to be apportioned. Beyond
that, the limting principle, as the Court has
identified fromDrexel Furniture to Kurth Ranch, is that
It can't be punishnent, punitive in {he gui se of a tax.
And there are three factors the Court has identified to
| ook at that.

The first is the sanction and how
di sproportionate it is to the conduct; the second is
whet her there is scienter; and the third is whether
there is an adm nistrative apparatus out there to
enforce the tax.

Now, in Bailey against Drexel Furniture, for
exanpl e, the tax was 10 percent of the conpany's
profits, even if they had only one child | aborer for one
day. There was a scienter requirenment, and it was
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enforced by the Departnment of Labor. It wasn't just
coll ected by the Internal Revenue Service.

Here you don't have any of those things.
This -- the penalty is calculated to be no nore than, at
nost, the equival ent of what one would have paid for
i nsurance if you forgone. There is no scienter
requirement, there is no enforcenment apparatus out
there. So, certain --

JUSTICE ALITO. Can the -- can the mandate
be viewed as a tax if it does inpose a requirenment on
peopl e who are not subject to the penalty or the tax?

GENERAL VERRI LLI : | think it could, for the
reasons | -- | discussed yesterday. | don't think it
can or should be read that way. But\if there i s any
doubt about that, Your Honor, if there is -- if it is
the view of the Court that it can't be, then I think
the right way to handle this case is by anal ogy to New
York against United States, in which the -- the Court
read the shall provision, shall handle | ow | eve
radi oactive waste as setting the predicate, and then the
ot her provisions were nmerely incentives to get the
predi cate net, and so --

JUSTI CE SCALI A:  You're saying that all the
di scussi on we had earlier about how this is one big
uni form schene and the Comrerce Cl ause, bl ah, bl ah,
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bl ah, it really doesn't matter. This is a tax and the
Federal Government could sinply have said, w thout al
of the rest of this |legislation, could sinply have said,
everybody who doesn't buy health insurance at a certain
age will be taxed so nuch noney, right?

GENERAL VERRILLI: It -- it used its powers
together to solve the problem of the market not --

JUSTI CE SCALI A: Yes, but you didn't need

t hat .

GENERAL VERRI LLI -- providing affordable
coverage --

JUSTI CE SCALI A:  You didn't need that. |If
it's atax, it's only -- raising noney is enough.

GENERAL VERRI LLI: It is\justifiable under

its tax power.

JUSTI CE SCALI A: Ckay. Extraordinary.

GENERAL VERRI LLI : If I may reserve the
bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.

We'll take a pause for a minute or so,
M. Clenent.

(Pause.)

CHI EF JUSTI CE ROBERTS: All right. Wy
don't we get started again.

M. Clenent.
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ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE RESPONDENTS FLORI DA, ET AL.

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court. The nandate represents an
unprecedented effort by Congress to conpel individuals
to enter commerce in order to better regul ate conmerce.

The Comrerce Cl ause gives Congress the power
to regul ate existing comrerce. It does not give
Congress the far greater power to conpel people to enter
comerce, to create comerce essentially in the first
pl ace.

Now, Congress when it passed the statute did
make findings about why it thought it could regulate the
commerce here, and it justified the ﬁandate as a
regul ati on of the econom c decision to forgo the
purchase of health insurance. That is a theory wthout
any limting principle.

JUSTI CE SOTOVAYOR: Do you accept here the
General's position that you have conceded that Congress
could say, if you're going to consune health services,
you have to pay by way of insurance?

MR. CLEMENT: That's right,

Justice Sotomayor. We say, consistent with 220 years of
this Court's jurisprudence, that if you regulate the
poi nt of sale, you regulate comerce, that's within
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Congress's commerce power.

JUSTI CE SOTOVAYOR: All right. So, what do
you do with the inpossibility of buying insurance at the
poi nt of consunption. Virtually, you force insurance
conpanies to sell it to you?

MR. CLEMENT: Well, Justice, | think there's
two points to nmake on that. One is a |lot of the
di scussion this norning so far has proceeded on the
assunption that the only thing that's at issue here is
emergency roomyvisits, and the only thing that's being
i nposed i s catastrophic care coverage. But, as the
Chi ef Justice indicated earlier, a lot of the insurance
that's being covered is for ordinary preventive care,
ordinary office visits, and those aré t he ki nds of
t hi ngs that one can predict.

So, there's a big part of the market that's
regul ated here that woul dn't pose the problemthat
you' re suggesting; but, even as to enmergency room
visits, it certainly would be possible to regul ate at
that point. You could sinply say, through sonme sort of
mandat e on the insurance conpani es, you have to provide
people that conme in -- this will be a high-risk pool,
and maybe you'll have to share it anpngst yourself or
sonet hi ng, but people sinply have to sign up at that
poi nt, and that would be regul ating at the point of
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sal e.

JUSTI CE KAGAN: Well, M. Clenment, now it
seens as though you're just tal king about a matter of
timng, that Congress can regulate the transaction. And
the question is when does it make best sense to regul ate
t hat transaction?

And Congress surely has it within its
authority to decide, rather than at the point of sale,
gi ven an insurance-based nechanism it makes sense to
regulate it earlier. It's just a matter of tim ng.

MR. CLEMENT: Well, Justice Kagan, we don't
think it's a matter of timng alone, and we think it has
very significant substantive effects, because if
Congress tried to regulate at the po{nt of sale, the one
group that it wouldn't capture at all are the people who
don't want to purchase health insurance and al so have no
pl ans of using health care services in the near term
And Congress very nmuch wanted to capture those people.

I nmean, those people are essentially the gol den geese
that pay for the entire Iowering of the prem um --

JUSTI CE KENNEDY: |s the governnent's
argument this -- and maybe I won't state it accurately.
It is true that the noninsured young adult is, in fact,
an actuarial reality insofar as our allocation of health
services, insofar as the way health insurance conpanies
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figure risks. That person who is sitting at hone in his
or her living roomdoing nothing is an actuarial reality
that can and nust be measured for health service
purposes; is that their argunment?

MR. CLEMENT: Well, | don't know,

Justice Kennedy, but, if it is, |I think there's at |east
two problenms with it.

One is, as Justice Alito's question
suggested earlier -- | mean, sonebody who is not in the
I nsurance market is sort of irrelevant as an actuari al
risk. | mean, we could |look at the people not in the
I nsurance market, and what we'd find is that they're
relatively young, relatively healthy, and they woul d
have a certain pool of actuari al risks t hat woul d
actually lead to | ower prem uns.

The people that would be captured by
guaranteed rating and community issue -- guaranteed
i ssue and community rating would presunmably have a
hi gher risk profile, and there would be hi gher prem uns.

And one of the things, one of the things,
Congress sought to acconplish here was to force
i ndi viduals into the insurance market to subsidize those
that are already in it to |lower the rates. And that's
just not ny speculation, that's Finding (I) at 43a of
the Governnment's brief that -- it has the statute. And
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that's one of the clear findings.

JUSTICE GINSBURG: M. Clenent, doesn't that
work -- that work the way Social Security does?

Let nme put it this way: Congress, in the
'30s, saw a real problem of people needing to have ol d
age and survivor's insurance. And, yes, they did it
t hrough a tax, but they said everybody has got to be in
it because if we don't have the healthy in it, there's
not going to be the noney to pay for the ones who becone
ol d or disabled or widowed. So, they required everyone
to contribute.

There was a big fuss about that in the
begi nni ng because a | ot of people said -- maybe sone
people still do today -- | could do ﬁuch better if the
governnment left nme alone. 1'd go into the private
market, |1'd buy an annuity, |I'd nmake a great investnent,
and they're forcing me to paying for this Soci al
Security that | don't want.

But that's constitutional. So, if Congress
could see this as a problem when we need to have a group
that will subsidize the ones who are going to get the
benefits, it seenms to me you're saying the only way that
could be done is if the governnent does it itself; it
can't involve the private market, it can't involve the
private insurers. If it wants to do this, Social
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Security is its nodel. The governnent has to do --

there has to be governnent takeover. W can't have the

I nsurance industry init. |Is that your position?
MR. CLEMENT: No. | don't think it is,
Justice Gnsburg. | think there are other options that

are avail abl e.

The nost straightforward one would be to
figure out what anmount of subsidy to the insurance
I ndustry is necessary to pay for guaranteed issue and
community rating. And once we cal cul ate the anount of
t hat subsidy, we could have a tax that's spread
generally through everybody to raise the revenue to pay
for that subsidy. That's the way we pay for nost
subsi di es. \

JUSTI CE SOTOVAYOR: Coul d we have an
exenption? Could the governnment say everybody pays a
shared health care responsibility payment to offset al
t he noney that we're forced to spend on health care, we
t he governnent; but anybody who has an insurance policy
is exenpt fromthat tax? Could the governnent do that?

MR. CLEMENT: The governnment m ght be able
to do that. | think it mght raise sonme issues about
whet her or not that would be a valid exercise of the
t axi ng power.

JUSTI CE SOTOVAYOR: Under what theory
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woul dn't it be?

MR. CLEMENT: Well, | do think that --

JUSTI CE SOTOVAYOR: We get tax credits for
havi ng sol ar-powered honmes. W get tax credits for
using fuel-efficient cars. Wy couldn't we get a tax
credit for having health insurance and saving the
government from caring for us.

MR. CLEMENT: Well, | think it would depend
alittle bit on how it was fornulated, but nmy concern
woul d be -- the constitutional concern would be that it
woul d just be a disguised inperm ssible direct tax. And
| do think -- you know, | nean, | don't want to suggest
we get to the taxing power to soon, but | do think it's
worth realizing that the taxing pomef islimted in the
ability to inpose direct taxes.

And the one thing | think the Framers would
have clearly identified as a direct tax is a tax on not
havi ng something. | nean, the fram ng generation was
di vided over whether a tax on carriages was a direct tax
or not. Hamlton thought that was a indirect tax;

Madi son thought it was a direct tax. | have little
doubt that both of them would have agreed that a tax on
not having a carriage would have clearly been a direct
tax. | also think they would have thought it clearly
wasn't a valid regulation of the market in carriages.
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And, you know, | mean, if you |l ook at Hylton
v. The United States, that's this Court's first direct
tax case.

JUSTI CE BREYER: Let ne ask -- can | go back
for a step? Because | don't want to get into a
di scussi on of whether this is a good bill or not. Sonme
people think it's going to save a | ot of noney. Sone
people think it won't.

So, I'mfocusing just on the Comrerce
Cl ause; not on the Due Process Clause, the Commerce
Clause. And | look back into history, and | think if we
| ook back into history, we see sonetinmes Congress can
create comerce out of nothing. That's the national
bank, which was created out of nothiﬁg to create other
comrer ce out of nothing.

| ook back into history, and | see it seens
pretty clear that if there are substantial effects on
interstate commerce, Congress can act.

And | | ook at the person who's grow ng
marijuana in her house, or | |look at the farner who is
growi ng wheat for home consunption. This seens to have
nore substantial effects.

s this comrerce? Well, it seenms to ne nore
commerce than marijuana. | nean, is it, in fact, a
regul ation? Well, why not? |If creating a bank is, why
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isn't this?

And then you say, ah, but one thing here out
of all those things is different, and that is you're
maki ng sonmebody do sonet hi ng.

| say, hey, can't Congress nake people drive
faster than 45 -- 40 mles an hour on a road? Didn't
t hey make that man growing his own wheat go into the
mar ket and buy ot her wheat for his -- for his cows?
Didn't they make Ms. -- if she married somebody who had
marijuana in her basenent, wouldn't she have to go and
get rid of it? Affirmative action?

| mean, where does this distinction cone

fron? It sounds like sonmetinmes you can, and sonetines

you can't.

So what is argued here is there is a |arge
group of -- what about a person that we discover that
there are -- a disease is sweeping the United States,
and 40 mllion people are susceptible, of whom 10
mllion will die; can't the Federal Governnment say al
40 mllion get inocul ation?

So here, we have a group of 40 mlIlion, and
57 percent of those people visit enmergency care or other
care, which we are paying for. And 22 percent of those
pay nmore than $100,000 for that. And Congress says they
are in the mdst of this big thing. W just want to
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rationalize this systemthey are already in.

So, there, you got the whole argune
would like you to tell me --

JUSTI CE SCALI A: Answer those quest
i nverse order.

JUSTI CE BREYER: Well, no, it's one
question. It's |ooking back at that -- |ooking
t hat history.

The thing | can see that you say to
peopl e, go buy. Why does that make a differenc
terms of the Conmerce Cl ause?

MR. CLEMENT: Well, Justice Breyer,
start at the beginning of your question with M
McCul | och was not a conmerce power cése.

JUSTI CE BREYER: It was both?

MR. CLEMENT: No, the bank was not
and the corporation was not justified as an exe
commerce power. So that is not a case that say
It's okay to conjure up the bank as an exercise
conmmerce power.

And what, of course, the Court didn
and | think the Court would have had a very dif
reaction to, is, you know, we are not just goin
t he bank, because that woul dn't be necessary an
we are going to force the citizenry to put al
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noney in the bank, because, if we do that, then we know
the Bank of the United States will be secure.

| think the framers would have identified
the difference between those two scenarios, and | don't
think that the great Chief Justice would have said that
forcing people to put their deposits in the Bank of the
United States was necessary and proper.

Now, if you |l ook through all the cases you
mentioned, | do not think you will find a case I|ike
this. And | think it's telling that you won't. | nean,
the regul ation of the wheat market in Wckard agai nst
Filburn, all this effort to address the supply side and
what producers could do, what Congress was trying to do
was support the price of wheat. It ﬁould have been much
nore efficient to just nake everybody in America buy 10
| oaves of bread. That would have had a nuch nore direct
effect on the price of wheat in the prevailing market.

But we didn't do that. W didn't say when
we had problenms in the autonobile industry that we are
not just going to give you incentives, not just cash for
clunkers, we are going to actually have everybody over
100, 000 dol lars has to buy a new car --

CHI EF JUSTI CE ROBERTS: Well, M. Clenent,
the key to the governnent's argunent to the contrary is
that everybody is in this market. |It's all right to
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regul ate Wckard -- again, in Wckard agai nst Fil burn,
because that's a particular market in which the farner
had been participating.

Everybody is in this market, so that nakes
it very different than the market for cars or the other
hypot heticals that you came up with, and all they're
regulating is how you pay for it.

MR. CLEMENT: Well, with respect, M. Chief
Justice, | suppose the first thing you have to say is
what nmarket are we tal king about? Because the
governnment -- this statute undeniably operates in the
heal th i nsurance market. And the governnment can't say
t hat everybody is in that market. The whole problemis
t hat everybody is not in that narket; and they want to
make everybody get into that market.

JUSTI CE KAGAN: Well, doesn't that seem a
little bit, M. Clenent, cutting the bal oney thin? |
mean, health insurance exists only for the purpose of
financing health care. The two are inextricably
interlinked. W don't get insurance so that we can
stare at our insurance certificate. W get it so that
we can go and access health care.

MR. CLEMENT: Well, Justice Kagan, |'m not

sure that's right. | think what health insurance does
and what all insurance does is it allows you to
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diversify risk. And so it's not just a matter of |'m
payi ng now i nstead of paying later. That's credit.

I nsurance is different than credit. Insurance

guar antees you an upfront, |ocked-in paynent, and you
won't have to pay any nore than that even if you incur
much great expenses.

And in every other market that | know of for
i nsurance, we |let people basically make the decision
whet her they are relatively risk averse, whether they
are relatively non-risk averse, and they can make the
j udgnment based on --

JUSTI CE SOTOVAYOR: But we don't in car
i nsurance, neaning we tell people, buy car -- not we,
the States do, although you're going\to -- 1"I'l ask you
t he question, do you think that if some States deci ded
not to inpose an insurance requirenent, that the Federal
Gover nment woul d be wi t hout power to |egislate and
require every individual to buy car insurance?

MR. CLEMENT: Well, Justice Sotomayor, | et
me say this, which is to say -- you're right in the
first point to say that it's the States that do it,
whi ch makes it different right there. But it's also --

JUSTI CE SOTOVAYOR: Well, that goes back to
t he substantive due process question. |Is this a Lochner
era argunent that only the States can do this, even
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t hough it affects commerce? Cars indisputably affect
commerce. So are you arguing that because the States
have done it all along, the Federal Government is no
| onger permtted to legislate in this area?

MR. CLEMENT: No. | think you m ght nmake a
di fferent argunment about cars than you woul d nake about
heal th i nsurance, unless you tried to say -- but, you
know, we're --

JUSTI CE SOTOVAYOR: Health insurance -- |
mean, |'ve never gotten into an accident, thankfully,
and | hope never. The vast mmjority of people have
never gotten into an accident where they have injured
others; yet, we pay for it dutifully every year on the
possibility that at sone point, we n{ght get into that
acci dent.

MR. CLEMENT: But, Justice Sotomayor, what
think is different is there is |ots of people in
Manhattan, for exanple, that don't have car insurance
because they don't have cars. And so they have the
option of withdrawing fromthat market. [It's not a
direct inposition fromthe governnment.

So even the car market is difference from

this market, where there is no way to get outside of the

regul atory web. And that's, | think, one of the real
problems with this because, | nean, we take as a
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given --

JUSTI CE SOTOVAYOR: But you're -- but the
given is that virtually everyone, absent sone
I ntervention from above, neaning that soneone's life
will be cut short in a fatal way, virtually everyone
will use health care.

MR. CLEMENT: At sone point, that's right,
but all sorts of people will not, say, use health care
I n the next year, which is the relevant period for the
i nsur ance.

JUSTI CE BREYER: But do you think you can,

better than the actuaries or better than the menbers of

Congress who worked on it, look at the 40 mlIlion people
who are not insured and say which ones next year will or
w |l not use, say, energency care?

Can you do that any better than if we knew

that 40 mllion people were suffering, about to suffer a
cont agi ous di sease, and only 10 mlIlion would get
sick --

MR. CLEMENT: O course not --

JUSTI CE BREYER: -- and we don't know which?

MR. CLEMENT: OF course not, Justice Breyer,
but the point is that once Congress decides it's going
to regul ate extant comerce, it is going to get all
sorts of latitude to make the right judgnents about
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actuarial predictions, which actuarial to rely on, which
one not to rely on.

The question that's a proper question for
this Court, though, is whether or not, for the first
time ever in our history, Congress also has the power to
conpel people into comrerce, because, it turns out, that
woul d be a very efficient things for purposes of
Congress's optimal regulation of that market.

JUSTI CE KAGAN: But, M. Clenent, this goes
back to the Chief Justice's question. But, of course,

t he theory behind, not just the governnent's case, but
the theory behind this law is that people are in this
mar ket right now, and they are in this market because
peopl e do get sick, and because mhen\people get sick, we
provide themw th care w thout making them pay.

And it would be different, you know, if you
were up here saying, | represent a class of Christian
Scientists. Then you m ght be able to say, |ook, you
know, why are they bothering nme. But absent that,
you're in this market. You' re an econom c actor.

MR. CLEMENT: Well, Justice Kagan, once
again, it depends on which market we're tal king about.

If we're tal king about the health care insurance
mar ket - -
JUSTI CE KAGAN: Well, we are tal king about
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the health insurance market, which is designed to access
the health care market.

MR. CLEMENT: And with respect to the health
I nsurance market that's designed to have paynment in the
health care market, everybody is not in the market. And
that's the prem se of the statute, and that's the
probl em Congress is trying to sol ve.

And if it tried to solve it through
I ncentives, we wouldn't be here; but, it's trying to
solve it in a way that nobody has ever tried to solve an
econom ¢ probl em before, which is saying, you know, it
woul d be so nmuch nore efficient if you were just in this
mar ket - -

JUSTI CE KENNEDY: But théy are in the market
in the sense that they are creating a risk that the
mar ket must account for.

MR. CLEMENT: Well, Justice Kennedy, | don't
think that's right, certainly in any way that
di stinguishes this fromany other context. Wen |['m
sitting in nmy house deciding I'mnot going to buy a car,
| am causing the | abor market in Detroit to go south. |
am causi ng maybe sonebody to | ose their job, and for
everybody to have to pay for it under welfare. So, the
cost shifting that the governnent tries to uniquely
associate with this market -- it's everywhere.
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And even nore to the point, the rationale
that they think ultimtely supports this |egislation,
that, look, it's an econoni c decision; once you naeke the
econom ¢ deci sion, we aggregate the decision; there's
your substantial effect on comerce. That argunent
works here. It works in every single industry.

JUSTI CE BREYER: OF course, we do know t hat
there are a few people, more in New York City than there
are in Wom ng, who never will buy a car. But we also
know here, and we don't like to admt it, that because
we are human beings, we all suffer fromthe risk of
getting sick, and we also all know that we'll get
seriously sick. And we also know that we can't predict
when. And we al so know t hat when me\do, there will be
our fellow taxpayers through the Federal Governnent who
will pay for this. |If we do not buy insurance, we wll
pay nothing. And that happens with a | arge nunber of
people in this group of 40 mllion, none of whom can be
pi cked out in advance.

Now, that's quite different fromthe car
situation, and it's different in only this respect: It
shows there is a national problem and it shows there is
a national problemthat involves noney, cost, insurance.
So, if Congress could do this, should there be a disease
that strikes the United States and they want every one
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i nocul ated even though 10 mllion will be hurt, it's
hard for me to decide why that isn't interstate
comrerce, even nore so where we know it affects

ever ybody.

MR. CLEMENT: Well, Justice Breyer, there
are other markets that affect every one --
transportation, food, burial services -- though we don't
like to tal k about that either. There also are
situations where there are many econom c effects from
sonebody's failure to purchase a product.

And if | could -- if I could talk about the
di fference between the health insurance market and the
health care market, | nean, ultimately | don't want you
to |l eave here with the inpression thét anyt hing turns on
that. Because if the governnent decided tonorrow that
t hey've conme up with a great -- sonmebody -- sone private
conpany has cone up with a great new wonder drug that
woul d be great for everybody to take, it would have huge
heal th benefits for everybody; and by the way, also, if
everybody had to buy it, it would facilitate econom es
of scale, and the production would be great, and the
price would be cheaper -- and force everybody in the
health care market, the actual health care market, to
buy the wonder drug, |1'd be up here making the sane
argument .
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|"d be saying that's not a power that's
within the comrerce power of the Federal Governnment. It
is sonething much greater. And it would have been much
nore controversial. That's one of the inportant things.
I n Federalist 45, Madison says the conmerce power --
that's a new power, but it's not one anyone has any
appr ehensi on about.

The reason they didn't have any apprehension
about it is because it's a power that only operated once
people were already in comerce. You see that fromthe
text of the clause. The first kind of commerce Congress
gets to regulate is comerce with foreign nations. D d
anybody think the fledgling Republic had the power to
conpel sone other nation into connerée wth us? O
course not. And in the same way, | think if the Franmers
had understood the commerce power to include the power
to conpel people to engage in commerce --

JUSTI CE KAGAN. Well, once again, though,
who's in comerce and when are they in comrerce?

If the effect of all these uninsured people
is to rai se everybody's prenm ums, not just when they get
sick, if they get sick, but right now in the aggregate,
and Wckard and Raich tell us we should | ook at the
aggregate, and the aggregate of all these uninsured
people are increasing the normal famly prem um
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Congress says, by a thousand dollars a year -- those
people are in commerce. They are making deci sions that
are affecting the price that everybody pays for this
service.

MR. CLEMENT: Justice Kagan, again, with al
due respect, | don't think that's a |limting principle.
My unwi |l lingness to buy an electric car is forcing up
the price of an electric car. |If only nore people
demanded an electric car, there would be econom es of
scal e, and the price would go down.

JUSTI CE KAGAN: No, this is very different,
M. Clenment, and it's different because of the nature of
the health care service, that you are entitled to health
care when you go to an energency rooﬁl when you go to a
doctor, even if you can't pay for it. So, the
di fference between your hypotheticals and the real case
I's the probl em of unconpensated care, which --

MR. CLEMENT: Justice Kagan, first of all, |

do think there -- this is not the only place where
there's unconpensated care. |If sonme -- if | don't buy a
car and somebody goes on welfare, I'mgoing to end up

paying for that as well.

But et nme also say that there's a real
di sconnect then between that focus on what makes this
different and the statute that Congresses passed. |If
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all we were concerned about is the cost sharing that

t ook place because of unconpensated care in energency
rooms, presumably we'd have before us a statute that
only addressed energency care and catastrophic insurance
coverage. But it covers everything, soup to nuts, and
all sorts of other things.

And that gets at the idea that there's two
ki nds of cost shifting that are going on here. One is
t he concern about energency care and that sonmehow
sonebody who gets sick is going to shift costs back to
ot her policy areas -- holders. But there's a nuch
bi gger cost shifting going on here, and that's the cost
shifting that goes on when you force healthy people into
an insurance market precisely becausé they' re healthy,
preci sely because they're not likely to go to the
enmergency room precisely because they're not likely to
use the insurance they're forced to buy in the health
care insurance. That creates a huge windfall. It
| owers the price of prem uns.

And, again, this isn't just sonme |awer up
here telling you that's what it does and trying to
second- guess the congressi onal econom c decisions. This
is Congress's findings, Findings (I) on page 43a of the
appendi x to the Governnent's brief.

JUSTI CE BREYER: All right. But all that
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sounds |ike you' re debating the nmerits of the bill. You
asked really for limting principles so we don't get
into a matter that | think has nothing to do with this
case:. broccoli. OCkay?

And the imting principles -- you've heard
three. First, the Solicitor General came up with a
coupl e joined, very narrow ones. You' ve seen in Lopez
this Court say that we cannot -- Congress cannot get
into purely local affairs, particularly where they are
noncommercial. And, of course, the greatest limting
principle of all, which not too nmany accept, so |I'm not
goi ng to enphasi ze that, is the limting principle
derived fromthe fact that nmenbers of Congress are
elected from States and that 95 percént of the | aw of
the United States is State law. That is a principle,

t hough enforced by the legislature. The other two are
principles, one witten into Lopez and one you j ust
hear d.

It seens to ne all of those elimnate the
broccoli possibility, and none of themelimnates the
possibility that we're trying to take the 40 mlIlion
peopl e who do have the nedical cost, who do affect
i nterstate comrerce, and provide a systemthat you may
i ke or not |ike.

MR. CLEMENT: Well, Justice Breyer, let nme
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take them turn.

JUSTI CE BREYER: That's where we are in
limting principles.

MR. CLEMENT: Let ne take themin turn.
woul d encourage this Court not to Garcia-ize the
Comrerce Clause and just sinply say it's up to Congress
to police the Comerce Clause. So, | don't think that
is alimting principle.

Second of all --

JUSTI CE SOTOVAYOR: But that's exactly what
Justice Marshall said in G bbons. He said that it is
the power to regulate; the power like all others vested
in Congress is conplete in itself, may be exercised to
Its utnost extent, and acknow edges ﬁo limtations other

t han those prescribed in the Constitution. But there is

no conscription in the -- set forth in the Constitution
MR. CLEMENT: | agree --
JUSTI CE SOTOVAYOR: -- with respect to

regul ati ng commerce.

MR. CLEMENT: | agree 100 percent, and |
think that was the Chief Justice's point, which was once
you open the door to conpelling people into commerce
based on the narrow rationales that exist in this
I ndustry, you are not going to be able to stop that
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process.

JUSTI CE SOTOVAYOR: Well, see, that's the --

JUSTI CE SCALIA: | would Iike hear you
address Justice Breyer's other two principles.

MR. CLEMENT: Well, the other two principles
are Lopez -- and this case really is not -- | nmean, you
know, Lopez is alimt on the affirmative exercise of
peopl e who are already in commerce. The question is, is

there any other Iimt to people who aren't in commerce?

And so, | think this is the case that really asks that
guesti on.

And then the first point which was -- | take
it to be the Solicitor General's point, is, with all due

respect, sinply a description of the\insurance mar ket .
It'"s not a limting principle, because the justification
for why this is a valid regulation of comerce is in no
way limted to this market. It sinply says these are
econom ¢ deci sions; they have effect on other people; ny
failure to purchase in this market has a direct effect
on others who are already in the market. That's true of
virtually every other market under the sun.

CHI EF JUSTI CE ROBERTS: And now maybe return
to Justice Sotomayor's question.

MR. CLEMENT: 1'd be delighted to, which is
-- | nmean, | -- you're absolutely right. Once you're in
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t he commerce power, there -- this Court is not going to
police that subject maybe to the Lopez Iimt. And
that's exactly why | think it's very inportant for this
Court to think seriously about taking an unprecedented
step of saying that the comrerce power not only includes
t he power to regulate, prescribe the rule by which
commerce is governed, the rule of G bbons v. Ogden; but
to go further and say it's not just prescribing the rule
for commerce that exists but is the power to conpel
people to enter into commerce in the first place.

|"d like to say two very brief things about
the taxing power, if | could. There are |ots of reasons
why this isn't a tax. It wasn't denon nated a tax.

It's not structured as a tax. |If it:s any tax at all,
t hough, it is a direct tax. Article I, section 9,
clause 4 -- the Franmers would have had no doubt that a
tax on not having sonething is not an excise tax but a
forbidden direct tax. That's one nore reason why this
I's not proper legislation, because it violates that.

The second thing is | would urge you to read
the license tax case which the Solicitor General says is
hi s best case for why you ignore the fact that a tax is
denom nated into sonething other. Because that's a case
where the argunent was that because the Federal
Governnent had passed a |icense, not a tax, that sonehow
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that all owed people to take actions that would have been
unl awful under State law, that this was sonme speci al
Federal license to do sonething that was forbidden by
State law. This Court | ooked beyond the | abel in order
to preserve federalismthere.

VWhat the Solicitor General and the
governnment ask you to do here is exactly the opposite,
which is to | ook past |abels in order to up-end our
basic federalist system |In this --

JUSTI CE SOTOVAYOR: Could you tell me, do
you think the States could pass this nandate?

MR. CLEMENT: | represent 26 States. | do
think the States could pass this mandate, but | --

JUSTI CE SOTOVAYOR: Is tﬁere any other area
of commerce, business, where we have held that there
isn't concurrent power between the State and the Federal
Government to protect the welfare of commerce?

MR. CLEMENT: Well, Justice Sotonmayor, |
have to resist your prem se, because |I didn't answer
yes, the States can do it because it would be a valid
regulation of intrastate commerce. | said yes, the
States can do it because they have a police power, and
that is the fundanmental difference between the States on
t he one hand and the Iimted, enunerated Federal
Government on the other.
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CHI EF JUSTI CE ROBERTS: Thank you,
M. Clenment.

M. Carvin.

ORAL ARGUMENT OF M CHAEL A. CARVIN
ON BEHALF OF THE RESPONDENTS NFI B, ET AL.

MR. CARVIN:. Thank you, M. Chief Justice;
may it please the Court:

|"d like to begin with the Solicitor
General's main prem se, which is that they can conpel
the purchase of health insurance in order to pronote
commerce in the health market because it will reduce
unconpensated care. |If you accept that argunent, you
have to fundanmentally alter the text of the Constitution
and gi ve Congress plenary power. \

It sinply doesn't matter whether or not this
regulation will pronote health care conmmerce by reducing
unconpensated care. All that matters is whether the
activity actually being regulated by the act negatively
affects Congress or negatively affects commerce
regul ation, so that it's within the commerce power. |If
you agree with us that this is -- exceeds comrerce
power, the | aw doesn't sonmehow becone redeenmed because
it has beneficial policy effects in the health care
mar ket .

I n other words, Congress does not have the
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power to pronote commerce. Congress has -- Congress has
the power to regulate commerce. And if the power
exceeds their perm ssible regulatory authority, then the
law is invalid

CHI EF JUSTI CE ROBERTS: Well, surely --

MR. CARVIN. |I'm sorry.

CHI EF JUSTI CE ROBERTS: Well, surely
regul ation includes the power to promote. Since the New
Deal we've said that regulation in -- there is a market
in agricultural products; Congress has the power to
subsidize, to limt production, all sorts of things.

MR. CARVIN:. Absolutely, Chief Justice, and
that's the distinction I'"'mtrying to draw. Wen they
are acting within their enunerated pémer, t hen obvi ously
t hey are pronoting conmerce.

But the Solicitor CGeneral wants to turn it
into a different power. He wants to say we have the
power to pronote comrerce, to regulate anything to
pronote commerce. And if they have the power to pronote
commerce, then they have the power to regul ate
everything, right? Because --

CHI EF JUSTI CE ROBERTS: | don't -- | don't
think you're addressing their main point, which is that
they are not creating commerce in -- in health care.
It's already there, and we are all going to need sone
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ki nd of health care; npbst of us will at some point.
MR CARVIN:. 1'd -- I'd like to address that
in two ways, if | could, M. Chief Justice. 1In the

first place, they keep playing m x and match with the
statistics. They say 95 percent of us are in the health
care market, okay? But that's not the rel evant
statistic, even as the governnent franmes the issue. No
one in Congress and the Solicitor General is arguing
that going to the doctor and fully paying himcreates a
problem The problemis unconpensated care, and they
say the unconpensated care arises if you have sone kind
of catastrophe -- hit by a bus, have sone prol onged
illness. Well, what is the percentage of the uninsured
t hat have those sorts of catastropheé? We know it has
got to be a relative small fraction. So in other words,
the rel evant --

CHI EF JUSTI CE ROBERTS: Yet we don't know
who t hey are.

MR. CARVIN. W don't, no, and we don't know
i n advance, and -- and -- but that doesn't change the
basi c principle, that you are nonethel ess forcing people
for paternalistic reasons to go into the insurance
mar ket to insure against risk that they have made the
voluntary decision that they are not -- have deci ded not
to. But even --
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JUSTI CE GINSBURG: But the problemis -- the

problemis that they are making the rest of us pay for

it, because as nmuch as they say, well, we are not in the
mar ket, we don't know when the -- the tim ng when they
will be.

MR. CARVIN: Which is --

JUSTI CE GINSBURG. And the -- the figures of
how much nore fanmi|lies are paying for insurance because
peopl e get sick, they may have intended to self-insure,
t hey haven't been able to neet the bill for -- for
cancer, and the rest of us end up payi ng because these
people are getting cost-free health care, and the only
way to prevent that is to have them pay sooner rather
than later, pay up front. \

MR. CARVIN: Yes, but my point is this.
That, with respect, Justice G nsburg, conflicts the
peopl e who do result in unconpensated care, the free
riders. Those are people who default on their health
care paynents. That is an entirely different group of
people, an entirely different activity than being
uni nsur ed.

So the question is whether or not you can
regul ate activity because it has a statistical
connection to an activity that harnms Congress. And ny
basic point to you is this: the Constitution only gives
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Congress the power to regulate thin

affect comerce or comerce regul at

t hem t he power

connected to things that

commerce --

gs that

ion. It doesn't give

negati vel

negatively affect the

JUSTI CE KAGAN: Well, M. Carvin --

MR. CARVI N: Because - -
JUSTI CE KAGAN: Pl ease.

MR. CARVIN:. | was just

' m sorry.

going t

o say,

because if they have that power, then they obviously

have the power to regul ate everythi

ng, because

y

everything in the aggregate is statistically connected

to sonet hing that

negatively affects comerce,

conpel | ed purchase pronotes commerce.

JUSTI CE BREYER: So in

there -- in your view right there -

MR. CARVIN:. Justice Br
JUSTI CE BREYER: Can |
MR. CARVIN: |I'm sorry.

JUSTICE BREYER: |'mju

something. 1'd like to just -- if

your view, right

eyer --

just --

st pi cki

ng on

it turned out there

was sone terrible epidem c sweeping the United States,

and we couldn't say that nore than

can make the number as high as | wa

you' d say the Federal Governnent
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power to get people inoculated, to require themto be
I nocul ated, because that's just statistical.

MR. CARVIN: Well, in all candor, | think
Morri son nmust have decided that issue, right? Because
peopl e who commt violence against --

JUSTI CE BREYER: |s your answer to that yes
or no?

MR. CARVIN:. Oh, I'msorry. M answer is
no, they couldn't do it, because Morrison --

JUSTI CE BREYER: No, they could not do it?

MR. CARVI N:  Yes.

JUSTI CE BREYER: They cannot require people,
even if this disease is sweeping the country, to be
I nocul ated. The Federal Governnent Has no power, and if
there's -- okay, fine. Go ahead.

MR. CARVIN: May --

JUSTI CE BREYER: Pl ease turn to Justice
Kagan.

MR. CARVIN. My | just please explain why?

JUSTI CE BREYER:  Yes.

MR. CARVI N:. Viol ence agai nst wonen
obvi ously creates the sane negative inpression on fell ow
citizens as this comuni cabl e di sease, but the -- and
It has huge effects on the health care of our country.
Congress found that it increased health care costs by --
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JUSTI CE BREYER: | agree with you that --

MR. CARVIN. Well, but --

JUSTI CE BREYER: -- that it had big effects,
but the majority thought that was a | ocal matter.

JUSTI CE SCALIA: | think that's his point.

(Laughter.)

MR. CARVIN. | -- 1 don't know why having a
di sease is any nmore |local than -- that beating up a
woman. But -- but -- ny basic point is, is that

notwi thstanding its very profound effect on the health
care market, this Court said the activity being
regul ated, i.e., violence against wonen, is outside the
Comrerce Cl ause power. So regardl ess of whether it has
beneficial downstream effects, we nuét say no, Congress
doesn't have that power. Why not? Because everything
has downstream effects on conmerce and every conpell ed
purchase pronotes comerce. It by definition helps the
sellers of existing --

JUSTICE ALITGO M. Carvin, isn't there this
di fference between Justice Breyer's hypothetical and the
| aw t hat we have before us here? 1In his hypothetical
the harmto other people fromthe comuni cabl e di sease
Is the result of the disease. It is not the result of
sonet hing that the governnent has done, whereas here the
reason why there is cost- shifting is because the
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governnment has mandated that. |t has required hospitals
to provide energency treatnent and, instead of paying
for that through a tax which woul d be born by everybody,
It has required -- it has set up a systemin which the
cost is surreptitiously shifted to people who have

heal th i nsurance and who pay their bills when they go to
the hospital.

MR. CLEMENT: Justice Alito, that is exactly
t he governnent's argunment. It's an extraordinarily
i 11ogical argunent.

JUSTI CE BREYER: Fine. Then if that's so,
Is -- let me just change ny exanpl e under pressure --

(Laughter.)

JUSTI CE BREYER: -- and éay that in fact it
turns out that 90 percent of all automobiles driving
interstate wi thout certain equi pnent put up pollution,
which travels interstate -- not 100 percent, maybe only
60 percent. Does the EPA have the power then to say
you' ve got to have an antipollution device? It's
statistical.

MR. CARVIN:. \What they can't do -- yes, if
you have a car, they can require you to have an
anti-pollution --

JUSTI CE BREYER: Then you're not going on
statistics; you' re going on sonething else, which is
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what 1'd |ike to know what it is.

MR. CARVIN:. It's this. They can't require
you to buy a car with an anti-pollution device. Once
you' ve entered the market and nmade a decision, they can
regul ate the terns and conditions of the car that you
do, and they can do it for all sorts of reasons. What
they can't do it conpel you to enter the market.

JUSTI CE BREYER: Now we -- now you've
changed the ground of argunment, which | accept as -- as

totally legitimate. And then the question is when you

are born and you don't have insurance and you will in
fact get sick and you will in fact inpose costs, have
you perhaps involuntarily -- perhaps sinply because you
are a human being -- entered this pafticular mar ket ,

which is a market for health care?

MR. CARVIN:. |If being born is entering the
market, then I can't think of a nore plenary power
Congress can have, because that literally means they can
regul ate every human activity fromcradle to grave. |
t hought that's what distinguished the plenary police
power fromthe very limted comrerce power.

| don't disagree that giving the Congress
pl enary power to nmandate property transfers fromA to B
woul d be a very efficient way of hel ping B and of
accompl i shing Congress's objectives. But the framers --
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JUSTI CE BREYER: | see the point. You can
go back to, go back to Justice Kagan. Don't forget her
guesti on.

JUSTI CE KAGAN: |'ve forgotten ny question.

(Laughter.)

MR. CARVIN. | -- | was facing the sane
di l emma, Justice Kagan.

JUSTICE GINSBURG. Let ne -- let ne ask a
question | asked M. Clenent. It just seens --

JUSTI CE KAGAN: See what it neans to be the
junior justice?

(Laughter.)

JUSTICE GINSBURG. It just seens very
strange to ne that there's no questién we can have a
Soci al Security system besides all the people who say:
" m being forced to pay for something | don't want. And
this it seenms to ne, to try to get care for the ones who
need it by having everyone in the pool, but is also
trying to preserve a role for the private sector, for
the private insurers. There's sonething very odd about
that, that the governnent can take over the whole thing
and we all say, oh, yes, that's fine, but if the
government wants to get -- to preserve private insurers,
it can't do that.

MR. CARVIN: Well | don't think the test of
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a law s constitutionality is whether it nore adheres to
the libertarian principles of the Cato Institute or the
statist principles of soneone else. | think the test of
a law s constitutionality is not those policy questions;
it's whether or not the law is regulating things that
negatively affect comrerce or don't.

And since obviously the failure to purchase
an item doesn't create the kind of effects on supply and
demand that the market participants in Wckard and Rai ch
did and doesn't in any way interfere with regul ati on of
t he i nsurance conpanies, | don't think it can pass the
basic --

JUSTI CE GI NSBURG. | thought -- | thought
t hat Wckard was you nust buy; we aré not going to |et
you use the honme-grown wheat. You have got to go out in
t he market and buy that wheat that you don't want.

MR. CARVIN: Oh, but let's be careful about
what they were regulating in Wckard, Justice G nsburg.
What they were regulating was the supply of wheat. It
didn't in any way inply that they could require every
American to go out and buy wheat. And yes, one of the
consequences of regulating |local market participants is
it'1l affect the supply and the demand for the product.
That's why you can regul ate them because those | ocal
mar ket partici pants have the sane effect on the
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interstate nmarket that a black market has on a | ega
mar ket .

But none of that is true -- in other words,
you can regul ate | ocal bootl eggers, but that doesn't
suggest you can regul ate teetotal ers, people who stay
out of the liquor nmarket, because they don't have any
negative effect on the existing market participants or
on regul ation of those market participants.

JUSTI CE KAGAN: That's why | suggested, M.
Carvin, that it mght be different if you were raising
an as-applied challenge and presenting a class of people
whom you could say clearly would not be in the health
care market. But you're raising a facial challenge and
we can't really know which, which of\the many, many,
people that this | aw addresses in fact will not
participate in the health care market and in fact w |
not i npose costs on all the rest of us.

So the question is can Congress respond to
t hose facts, that we have no crystal ball, that we can't
tell who is and isn't going to be in the health
i nsurance market, and say npbst of these people will be
and nost of these people will thereby inpose costs on
the rest of us and that's a problemthat we can deal
with on a class-w de basis?

MR. CARVIN:. No again. The people who
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i npose the costs on the rest of us are people who engage
in a different activity at a different tinme, which is
defaulting on their health care paynents. |It's not the
uni nsured. Under your theory you could regul ate anybody
i f they have got a statistical connection to a problem
You could say, since we could regul ate people who enter
i nto the nortgage market and i npose nortgage insurance
on them we can sinply inpose the requirenent to buy
private nortgage insurance on everybody before they have
entered the market because we are doing it in this
prophyl actic way before it devel ops.

CHI EF JUSTI CE ROBERTS: No, no, that's not
-- | don't think that's fair, because not everybody is
going to enter the nortgage nmarket. \The governnent's
position is that al nost everybody is going to enter the
health care market.

MR. CARVIN. Two points, one of which
M. Clenment's already nade, which is the health
I nsurance market is different than the health care
market. But let nme take it on full-stride. | think
everybody is in the mlk market. | think everybody is
I n the wheat product market. But that doesn't suggest
t hat the governnent conpel you to buy five gallons of
meat or five bushels of wheat because they are not
regul ating comrerce.
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Whet her you're a market participant or not,
they are still requiring you to make a purchase that you
don't want to do, and to get back to your faci al
exanmple --

JUSTI CE SOTOVAYOR: | nean, but that's true
of al nost every product.

MR. CARVIN: |'ve sorry?

JUSTI CE SOTOVAYOR: It's true of al nost
every product, directly or indirectly by governnent
regul ati on. The governnent says, borrow ng ny

col | eague' s exanple, you can't buy a car w thout

em ssion control. | don't want a car with en ssion
control . It's less efficient in ternms of the
horsepower. But |I'mforced to do sonething | don't want

to do by governnent regul ation.

MR. CARVIN:. You are not forced to buy a
product you don't want. And | agree with you that since
t he governnment regulates all markets there is no
limting principle on their conpelled purchase. When
t hey put these environnental controls on the --

JUSTI CE SOTOVAYOR: They force ne to buy --

MR. CARVIN: |'msorry.

JUSTI CE SOTOVAYOR: They forced me to buy if
| need unpasteurized foods, goods that don't have
certain pesticides but have others. There is governnment
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conpul sion in al nost every econom c deci sion because the
governnment regulates so nuch. [It's a condition of life
that some may rail against, but --

MR. CARVIN:. Let's think about it this way.
Yes, when you've entered the marketplace they can inpose
all sorts of restrictions on you, and they can inpose,
for exanple, all kinds of restrictions on States after
t hey have enacted |laws. They can wi pe out the | aws.
They can condition them

But what can't they do? They can't conpel
States to enact laws. They can't conpel States to carry
out Federal law. And | am arguing for precisely the
sane distinction, because everyone intuitively
under st ands that regul ati ng participénts after A and B
have entered into a contract is fundanentally |ess
intrusive than requiring the contract.

JUSTI CE SOTOVAYOR: We | et the governnment
regul ate the manufacturing process whether or not the
goods will enter into interstate commerce, nerely
because they m ght statistically. W -- there is al
sorts of governnment regulation of manufacturing plants,
of agricultural farms, of all sorts of activity that
will be purely intrastate because it nm ght affect
Interstate activity.

MR. CARVIN:. | fully agree with you, Justice
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Sot omayor. But | think --

JUSTI CE SOTOVAYOR: So how is that different
from saying you are self-insuring today, you're
foregoing insurance? Wy isn't that a predecessor to
the need that you're eventually going to have?

MR. CARVIN:. The cases you referred to
think effectively elimnated the distinction between
participants in the intrastate market vis-a-vis
participants in the interstate market. None of those
cases suggest that you can regul ate people who are
out side of the market on both an intrastate and
Interstate | evel by conpelling themto enter into the
mar ket. And that --

JUSTI CE BREYER: What abéut -- the sinplest
counter-exanple for ne to suggest is you've undoubtedly
read Judge Sutton's concurring opinion. He has about
two pages, it seened to nme, of exanples where everyone
accepts the facts that under these kinds of regul ations
t he governnment can conpel people to buy things they
don't otherw se want to buy.

For exampl e, he gives, even in that farm
case, the farnmer who was being forced to go out and buy
grain to feed to his aninmals because he couldn't raise
It at home. You know and he goes through one exanple
after another. So what -- what is your response to

96

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

t hat, which you' ve read?

MR. CARVIN: Judge Sutton is wong in each
and every exanple. There was no -- there was no
conpul sion in Raich for himto buy wheat. He could have
gotten wheat substitutes or he could have not sold
wheat, which is actually what he was doing. There is a
huge difference between conditioning regulation, i.e.,
conditioning access to the health care market and saying

you nust buy a product, and forcing you to buy a

product. And that, that -- I'msorry.
JUSTI CE GINSBURG: | thought it was common
ground that the requirenent that the insurers -- what

was it, the comunity-based one and they have to insure
you despite your health status; they can't refuse
because of preexisting conditions. The governnment tells

us and the Congress determ ned that those two won't work

unl ess you have a pool that will include the people who
are now healthy. But so -- well, first, do you agree
wi th your coll eague that the comunity-based -- and

what's the nanme that they give to the other?

MR. CARVI N. The guarant eed-i ssue.

JUSTI CE GINSBURG: Yes. That that is
| egiti mate Comrerce Cl ause | egislation?

MR. CARVIN. Oh, sure. And that's why --
but we don't in any way inpede that sort of regulation.
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These nondi scrim nation regulations will apply to every
I nsurance conpany just as Congress intended whether or
not we buy insurance.

JUSTI CE G NSBURG: Well then, what about the
determ nation that they can't possibly work if people
don't have to buy insurance until they are -- their
health status is such that the insurance conpany j ust
dealt with themon its -- as it will? They'd say, |
won't insure you because you're -- you're already sick

MR. CARVIN:. It depends what you nean by

"work." It'lIl work just fine in ensuring that no sick
people are discrimnated against. Wat -- what -- but
when you do that -- Congress --

JUSTI CE Gl NSBURG:  But tﬁe si ck peopl e, why
woul d they insure early if they had to be protected if
t hey get insurance |ate?

MR. CARVIN: Yes. Well, that's -- see, this
is the governnment's very illogical argunent. They seem
to be saying, |ook, we couldn't just force people to buy
i nsurance to |lower health insurance prem uns. That
woul d be no good. But we can do it because we've
created the problem W, Congress, have driven up the
heal th i nsurance prem uns, and since we've created that
problem this sonehow gives us authority that we
woul dn't ot herwi se have. That can't possibly be right.
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That woul d --

JUSTI CE SOTOVAYOR: Do you think that
there's -- what percentage of the American people who
took their son or daughter to an energency room and t hat
child was turned away because the parent didn't have
i nsurance -- do you think there's a |arge percentage of
the Anmerican popul ation who would stand for the death of
that child --

MR. CARVIN. One of the nost --

JUSTI CE SOTOVAYOR: -- if they had an
allergic reaction and a sinmple shot would have saved the
child?

MR. CARVIN:. One of the nore pernicious,

m sl eadi ng i npressions that the govefnnEnt has nade is
t hat we are sonehow advocating that people could get

t hrown out of energency roons, or that this alternative
that they've hypothesized is going to be enforced by

t hrow ng peopl e out of emergency roonms. This
alternative, i.e., you condition access to health care
on buying health insurance, is enforced in precisely the
sane way that the Act does. You either buy health

i nsurance or you pay a penalty of $695. You don't have
doctors throw ng people out on the street. And -- and
so the only --

JUSTI CE SOTOVAYOR: |I'msorry. Did you say
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t he penalty's okay but not the nmandate? |'m sorry.
Maybe 1've m sheard you

MR. CARVIN. No, no, no. | was -- they
create this strawman that says: Look, the only
alternative to doing it the way we've done it, if we
condition access to health care on buying health
I nsurance, the only way you can enforce that is making
sick people not get care. |'m saying no, no. There's a
perfectly legitimate way they could enforce their
alternative, i.e., requiring you to buy health insurance
when you access health care, which is the sane penalty
Sstructure that's in the Act.

There is no noral dilemm between having
peopl e have i nsurance and denying thén1energency
service. Congress has nmade a perfectly legitimte val ue
judgnment that they want to nmke sure that people get
emergency care. Since the founding, whenever Congress
has i nposed that public responsibility on private
actors, it has subsidized it fromthe Federal Treasury.
It has not conscripted a subset of the citizenry and
made t hem subsi di ze the actors who are being hurt, which
IS what they're doing here.

They' re maki ng young, healthy people
subsi di ze i nsurance prem uns for the cost that the
nondi scrim nation provisions have put on insurance
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prem uns and i nsurance comnpani es.

JUSTI CE SOTOVAYOR: So the --

MR. CARVIN: And that is the fundanent al
pr obl em here.

JUSTI CE SOTOVAYOR: So the -- | -- | want to
understand the choi ces you're sayi ng Congress has.
Congress can tax everybody and set up a public health
care system

MR. CARVI N:  Yes.

JUSTI CE SOTOVAYOR: That woul d be okay?

MR. CARVIN:. Yes. Tax power is --

JUSTI CE SOTOVAYOR:  Okay.

MR. CARVIN:. | would accept that.

JUSTI CE SOTOVAYOR: Congfess can -- are you
taki ng the sanme position as your coll eague, Congress
can't say we're going to set up a public health system
but you can get a tax credit if you have private health
I nsurance because you won't access the public system
Are you taking the sane position as your colleague?

MR. CARVIN:. There may have been sone
confusion in your prior colloquy. | fully agree with ny
brother Clenent that a direct tax would be
unconstitutional. | don't think he nmeans to suggest,
nor do |, that a tax credit that incentivizes you to buy
i nsurance creates a problem Congress incentivizes all
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ki nds of activities. |If they gave us a tax credit for
buyi ng i nsurance, then it would be our choice whether or
not that makes econom ¢ sense, even though --

JUSTI CE SOTOVAYOR: So how is this different
than this Act, which says if a taxpayer fails to neet
t he requirement of having m nimum coverage, then they
are responsi ble for paying the shared responsibility
paynment ?

MR. CARVIN: The difference is that the
t axpayer is not given a choice. |It's the difference
bet ween banni ng cigarettes and saying |'mgoing to
enforce that |egal ban through a $5 a pack penalty, and
saying, look, if you want to sell cigarettes, fine; |I'm
going to charge you a tax of $5 a paék. And that's --

JUSTI CE SOTOMAYOR: | think -- | think
that's what's happening, isn't it?

MR. CARVI N: No. Not - -

JUSTI CE SOTOVAYOR: We're paying -- |
t hought that everybody was paying, what is it, $10 a
pack now? | don't even know the price. [It's pretty
hi gh.

MR. CARVIN. Right. And everyone would --

JUSTI CE SOTOVAYOR: | think everybody
recogni zes that it's all taxation for the purposes of
di ssuading you to buy it.
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MR. CARVIN:. That's precisely nmy point. And
everyone intuitively understands that that systemis
dramatically different than saying cigarettes tonorrow
are illegal.

JUSTICE BREYER: It is different. It is
different. It is different. | agree with that. But
you pointed out, and | agree with you on this, that the
governnment set up these energency roomlaws. The
governnment set up Medicaid. The governnment set up
Medi care. The governnment set up CH P, and there are 40
mllion people who don't have the private insurance.

In that world, the governnment has set up
comerce. It's all over the United States. And in that
worl d, of course, the decision by thé 40 mllion not to
buy the insurance affects that commerce and
substantially so.

So | thought the issue here is not whether
it's a violation of sone basic right or sonmething to
make people buy things they don't want, but sinply
whet her those decisions of that group of 40 mlIlion
peopl e substantially affect the interstate commerce that
has been set up in part through these other prograns.

So that's the part of your argunent |'m not
heari ng.

MR. CARVIN: Let nme --
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JUSTI CE BREYER: Pl ease.

MR. CARVIN: It is clear that the failure to
buy health insurance doesn't affect anyone. Defaulting
on your paynents to your health care provider does.
Congress chose, for whatever reason, not to regulate the
harnful activity of defaulting on your health care
provider. They used the 20 percent or whoever anong the
uni nsured as a |leverage to regulate the 100 percent of
t he uni nsured.

JUSTI CE KENNEDY: | agree -- | agree that
that's what's happeni ng here.

MR. CARVI N: Ckay.

JUSTI CE KENNEDY: And the governnent tells
us that's because the insurance narkét is unique. And
in the next case, it'll say the next market is unique.
But | think it is true that if nmpbst questions in life
are matters of degree, in the insurance and health care
worl d, both markets -- stipulate two markets -- the
young person who is uninsured is uniquely proximtely
very close to affecting the rates of insurance and the
costs of providing nedical care in a way that is not
true in other industries.

That's my concern in the case.

MR. CARVIN. And, Your -- | may be
m sunder st andi ng you, Justice Kennedy. | hope |I'm not.
104
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Sure, it would be perfectly fine if they
al l owed -- you do actuarial risk for young people on the
basis of their risk for disease, just |like you judge
fl ood insurance on the honeowner's risk of flood. One
of the issues here is not only that they're conpelling
us to enter into the marketplace, they're not -- they're
prohi biting us from buying the only economcally
sensi bl e product that we would want, catastrophic
I nsur ance.

Everyone agrees the only potential problem
that a 30-year-old, as he goes fromthe healthy 70
percent of the population to the unhealthy 5 percent --
and yet Congress prohibits anyone over 30 from buying
any kind of catastrophic health insufance. And t he
reason they do that is because they needed this massive
subsi dy.

Justice Alito, it's not our nunbers. CBO
said that injecting ny clients into the risk pool |owers
prem uns by 15 to 20 percent.

So, Justice Kennedy, even if we were going
to create exceptions for people that are outside of
comerce and inside of comerce, surely we'd make
Congress do a closer nexus and say, |look, we're really
addressing this problem W want these 30-year-olds to
get catastrophic health insurance.
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And not only did they -- they deprived them
of that option. And I think that illustrates the
dangers of giving Congress these plenary powers, because
t hey can always | everage them They can al ways cone up
with some public policy rationale that converts the
power to regulate comrerce into the power to pronote
commerce, which, as | was saying before, is the one that
| think is plenary.

JUSTI CE KAGAN: M. Carvin, a |large part of
this argunent has concerned the question of whether
certain kinds of people are active participants in a
mar ket or not active participants in a market. And your
test, which is a test that focuses on this
activity/inactivity distinction, mnu{d force one to
confront that problemall the tine.

Now, if you | ook over the history of the
Commrerce Cl ause, what you see is that there were sort of
unhappy periods when the Court used tests like this,
direct versus indirect, commerce versus manufacturing.

I think nmost people would say that those things didn't
really work. And the question is, why should this test,
I nactive versus active, work any better?

MR. CARVIN:. The problemyou identify is
exactly the problem you would create if you bought the
governnment's bogus |limting principles. You' d have to

106

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

draw a distinction between the insurance industry and
the car industry and all of that, returning to the
Comrerce Cl ause jurisprudence that bedeviled the Court
before the 1930s, where they were drawing all these

ki nds of distinctions anong industries, whereas our test
is really very sinple. Are you buying the product or is
Congress conpelling you to buy the product? | can't
think of a brighter |ine.

And again, if Congress has the power to
conpel you to buy this product, then obviously they have
got the power to provide you -- to conpel you to buy any
product, because any purchase is going to benefit
commerce, and this Court is never going to second-guess
Congress's policy judgnents on how i&portant it is this
product versus that product.

JUSTICE ALITO. Do you think that drawing a
| i ne between commerce and everything else that is not
commerce is drawing an artificial line, |ike drawing a
i ne between comerce and manufacturing?

MR. CARVIN:. The words "inactivity" and
"activity" are not in the Constitution. The words
"commerce" and "noncomerce" are. And again, it's a
di stinction that cones, Justice Kagan, directly fromthe
text of the Constitution.

The Framers consciously gave Congress the
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ability to regulate commerce, because that's not a
particularly threatening activity that deprives you of
i ndi vi dual freedom

If you were required, if you were authorized
to require Ato transfer property to B, you have, as the
early cases put it, a nonster in legislation which is
agai nst all reason and justice, because everyone
intuitively understands that regul ating people who
voluntarily enter into contracts in setting changing
conditions does not create the possibility of Congress
conpelling wealth transfers anong the citizenry. And
that is precisely why the Framers deni ed them the power
to conpel comrerce and precisely why they didn't give
t hem pl enary power. \

CHI EF JUSTI CE ROBERTS: Thank you,
M. Carvin.

General Verrilli, you have 4 m nutes
remai ni ng.

REBUTTAL ARGUMENT OF DONALD B. VERRILLI, JR.,
ON BEHALF OF THE PETI TI ONERS

GENERAL VERRI LLI: Thank you, M. Chief
Justi ce:

Congress confronted a grave problem when it
enacted the Affordable Care Act: The 40 mllion
Americans who can't get health insurance and suffered
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often very terrible consequences. Now, we agree, |

t hi nk, everyone arguing this case agrees, that Congress
coul d renedy that problem by inposing an insurance
requi rement at the point of sale.

That won't work. The reason it won't work
is because people will still show up at the hospital or
at their physician's office seeking care w thout
I nsurance, causing the cost-shifting problem And
M. Clenment's suggestion that they can be signed up for
a high risk pool at that point is utterly unrealistic.

Thi nk about how much it would cost to get

the i nsurance when you are at the hospital or at the

doctor. It would be -- it would be unfathomably high.
That will never work. Congress understood that. It
chose the nmeans that will work, the neans that it saw

worked in the States and in the State of Massachusetts,
and that -- and that it had every reason to think would
work on a national basis.

That is the kind of choice of means that
McCul | och says that the Constitution |eaves to the
denocratically accountable branches of governnment.
There is no tenporal limtation in the Conmerce Cl ause.
Everyone subject to this regulation is in or will be in
the health care market. They are just being regul ated
i n advance. That's exactly the kind of thing that ought
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to be left to the judgment of Congress and the
denocratically accountabl e branches of governnent.

And | think this is actually a paradi gm
exanpl e of the kind of situation that Chief Justice
Marshal | envisioned in MCulloch itself, that the
provi sions of the Constitution needed to be interpreted
in a manner that would allow themto be effective in
addressing the great crises of human affairs that the
Framers could not even envi sion.

But if there is any doubt about that under
t he Comrerce Clause, then | urge this Court to uphold
the m ni mrum coverage provision as an exercise of the
t axi ng power.

Under New York v. United\St ates, this is
precisely a parallel situation. |If the Court thinks
there is any doubt about the ability of Congress to
| npose the requirenment in 5000A(a), it can be treated as
sinply the predicate to which the tax incentive of
5000A(b) seeks acconplishnent.

And the Court, as the Court said in New
York, has a solemm obligation to respect the judgnments
of the denocratically accountabl e branches of
governnment, and because this statute can be construed in
a manner that allows it to be upheld in that way, |
respectfully submt that it is this Court's duty to do
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so.
CHI EF JUSTI CE ROBERTS: Thank you, GCeneral.
Counsel, we'll see you tonorrow
(Wher eupon, at 12:02 p.m, the case in the

above-entitled mtter was submtted.)
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